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OF THE 
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AT 
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The following acts, organizing the Supreme Court of Flor- 
ida, were passed at the late session of the General Assem- 
bly; and the questions which are discussed in the first opin- 
ion delivered by the Court, arising under the provisions of 
the laws in reference to Circuit Judges, having been brought 
before the Court, it is deemed proper for the better under- 
standing of the subject, to publish so much of the said acts 
as have relation to the matter. 

AN ACT to organize the Supreme Court of the State of Florida. 

Section 1. Be it enacted by the Senate and House of Rep- 
resentatives of the State of Floridain General Assembly con- 
vened, That, from and after the first day of January, in the 
year of our Lord one thousand eight hundred and fifty-one, 
the Supreme Court of the State of Florida shall be com- 
posed of one Chief Justice and two Associate Justices, who 
shall be chosen and elected according to the provisions of 
the Constitution, and hold their offices for eight years. 

Sec. 2. Be it further enacted, That said Chief Justice and 
Associate Justices shall each receive for his services, an an- 
nual salary of two thousand dollars, to be paid quarter- 
yearly at the Treasury. 

Sec. 3. Be it further enacted, That the Justices of the Su- 
preme Court shall hold four terms of the said Court in each 
and every year—that is to say, one term at Tallahassee, in 
the Middle Circuit, on the first Monday of January ; one 
term at Jacksonville, in the Eastern Circuit, on the third 
Monday of February ; one term at Tampa, in the Southern 
Circuit, on the first Monday of March; and one term at 
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Acts of General Assembly organizing the Court. 
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Marianna, in the Western Circuit, on the third Monday of 
March: Provided, however, That said Justices may have 
power to order special terms or sessions of said Court, 
whenever, from any cause, the regular terms could not be 
held, and whenever the public service may require the 
same: And provided further, That, for the year 1851, there 
shall be but one term of the Supreme Court, to be held at 
Tallahassee, on the first Monday in January, or as soon 
thereafter as organized, which Court shall hear and deter- 
mine all cases before them from every Circuit in the State. 

Sec. 4. Be it further enacted, That the Supreme Court, 
when in session at Jacksonville, in the Eastern Circuit, shall 
hear and determine all appeals and writs of errors, and all 
other matters of jurisdiction, brought from, or which shall 
arise in, the Eastern Circuit ; and when in session at Tam- 
pa, in the Southern Circuit, shall hear and determine all 
appeals and writs of error, and all other matters of juris- 
diction, brought from, or which shall arise in, the Southern 
Circuit ; and when in session at Tallahassee, in the Middle 
Circuit, shall hear and determine all appeals and writs of 
error, and all other matters of jurisdiction, brought from, or 
which shall arise in, the Middle Circuit; and when in ses- 
sion at Marianna, in the Western Circuit, shall hear and 
determine all appeals and writs of error, and all other mat- 
ters of jurisdiction, brought from, or which shall arise in, 
the Western Circuit: Provided, That no Justice of said 
Court, shall sit upon the determination of any case which 
he may have decided as Circuit Judge, or in which he may 
have been engaged as counsel: And provided, That by 
agreement of parties, any case may be heard and decided 
by the Court at either of its sessions. 

Sec. 5. Be it further enacted, That, whenever from any 
cause, any one or two Justices of the Supreme Court are 
disqualified or disabled from hearing and determining any 
cause brought before them, it shall be the duty of the Jus- 
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Acts of General Assembly organizing the Court. 
tices of the said Court to notify the same to any one or two 
Judges of the Circuit Court, as the case may be, and the 
time and place when such causes shall be set for hearing: 
and it is hereby made the duty of such Circuit Judge or 
Judges, upon receiving such notice, to attend at the time 
and place designated, and he or they shall be, and are here- 
by, invested with full authority, in conjunction with the re- 
maining Justice or Justices of the Supreme Court, to hear 
and determine the causes of which they were notified as 
aforesaid. 

Sec. 6. Be it further enacted, That, in the event of the 
death, resignation, or removal from the State of any one of 
the Justices of said Court, the Governor of this State shall 
appoint some suitable person, who shall supply the vacancy, 
until the same is filled by the General Assembly. 

Sec. 7. Be it further enacted, That, from and after the 
said first day of January, in the year one thousand eight 
hundred and fifty-one, all laws and parts of laws conflict- 
ing with or coming within the purview of this act, shall be 


repealed. 


[Passed the House of Representatives, December 20, 1850. Passed the Sen- 
ate, January 6, 1851. Approved by the Governor, January 11, 1851.) 


First section of An Act to amend An Act to organize the Supreme Court of the 
State of Florida. 

Section 1. Be it enacted by the Senate and House of Rep- 
resentatives of the State of Florida in General Assembly 
convened, That, whenever one or more Judges of the Circuit 
Court shall, under the provisions of the fifth section of the 
act to which this is an amendment, hear and determine 
causes in the Supreme Court, the said Judge or Judges of the 
Circuit Court, for the time during which he or they shall be 
so engaged in hearing and determining said causes, shall 
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Eligibility of Circuit Court Judges.—Opinion of Court. 
be and constitute a part of the Supreme Court of the State 
of Florida, anything in the act to which this is an amend- 
ment to the contrary notwithstanding. 


[Passed the House of Representatives, January 22, 1851. Passed the Sen- 
ate, January 23, 1851. Approved by the Governor, January 24, 1851.] 


The eighth section of the sixth article of the Constitution does not render a 
Judge of the Circuit Court ineligible to the office of Justice of the Supreme 
Court. 


The Supreme Court is established by the imperative terms of the Constitution, 
and by the third section of the fifth article, the powers of the Court were 
vested in, and its duties directed to be performed by, the Judges of the seve- 
ral Circuit Courts, for the term of five years from their election, and there- 
after, unti] the General Assembly should otherwise provide. The General 
Assembly, by the acts of January 11th, 1851, and January 24th, 1851, has 
not otherwise provided altogether, but in part only. The powers of the Cir- 
cuit Judges, as Judges of the Supreme Court, have not been taken away, or 
dispensed with. On the contrary, their services are, by the fifth section of the 
one, and the first section of the other, expressly required and retained in the 
cases therein specified. 


The fifth section of the act of January 11th, and the first section of the act of 
January 24th, 1851, are not, therefore, in conflict with the Constitution. 


In the matter of the authority of the Judges of the Cir- 
cuit Courts to sit in this Court as Justices thereof, 


THOMPSON, Justice, delivered the opinion of the Court. 


The fifth section of the act of January 11, 1851, entitled 
An Act to organize the Supreme Court of the State of Flori- 
da, provides that, whenever from any cause, any one or 
two Justices of this Court are disqualified or disabled from 
hearing and determining any cause brought before them, it 
shall be the duty of the Justices of this Court to notify the 
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Eligibility of Cireuit Court Judges.—Opinion of Court. 
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same to any one or two Judges of the Circuit Court, as the 
case may be, and the time and place when such causes 
shall be set for hearing, and it is made the duty of such 
Circuit Judge or Judges, upon receiving such notice, to at- 
tend at the time and place designated, and he, or they, shall 
be, and are, invested with full authority, in conjunction with 
the remaining Justice or Justices of this Court, to hear and 
determine the causes of which they were notified as afore- 
said. 

And by the first section of the act of January 24, 1851, 
to amend the foregoing act, it is provided that such Circuit 
Judge or Judges as may be called on as provided, for the 
time during which he or they shall be so engaged in hear- 
ing and determining causes in this Court, shall be and con- 
stitute a part of the Supreme Court of the State of Florida. 

The contingency mentioned and provided against in the 
fifth section of the act of January 11, 1851, having arisen 
in consequence of the disability of two of the Justices of 
this Court, who had been of counsel in several causes pend- 
ing, and on the calendar for trial, this Court proceeeded to 
make the necessary requisitions upon the Judges of the Cir- 
cuit Courts, to supply the deficiency. But the question of 
the eligibility of the Judges of the Circuit Courts to elec- 
tion as Justices of this Court, having been raised and mooted 
in the General Assembly during its late session, and the 
opinion of the Attorney General thereon called for by the 
House of Representatives, and it being understood that 
some members of the bar entertained opinions adverse to 
that of the Attorney General—under these circumstances, 
the Honorable Tuomas Dove.tas, Judge of the Circuit Court 
of the Eastern Circuit, on being requested to preside in the 
adjudication of several cases, stated these facts, and re- 
quested of this Court the expression of an opinion on the 
subject; his Honor holding, that if the opinion of the in- 
eligibility of the Judges of the Circuit Courts to be elected 














SUPREME COURT 

















Eligibility of Cireuit Court Judges.—Opinion of the Court. ice 


Justices of this Court was well founded, it followed, as a 
legitimate deduction, that they could not legally sit herein, 
and take part in the adjudication of causes, which the Jus- 
tices of this Court were disabled to hear and determine. 

For the purpose of satisfying the learned Judge, who was 
very properly unwilling to assume the exercise of a doubt- 
ful power, we consented to consider the question, and for 
this purpose, invited the members of the bar to discuss it 
before us. Whether we were wise in thus consenting to 
consider the subject in its present shape, and to express an 
opinion thereon, is, in itself, a question of very doubtful pro- 
priety ; yet we shall feel some gratification if our judg- 
ment, although it may be deemed extra judicial, shall pos- 
sess sufficient weight to put the question at rest. 

The decision of the question as presented, involves an in- 
quiry into the constitutionality of the acts of January 11th 
and 24th, before referred to, so far as they provide for calling 
in the Judges of the Circuit Courts to assist in the determi- 
nation of causes in this Court. The Judiciary has no di- 
rect delegation of power to declare an act of the General 
Assembly unconstitutional and void, but it is an incidental 
authority, unavoidably exercised in administering the para- 
mount law of the Constitution. To call this incidental 
power into action, there must be a suit or judicial proceed- 
ing in which a conflict arises, or is supposed to arise, be- 
tween the Constitution and a statute, and which affects the 
rights of the parties litigant. In the present case, there is 
no such suit, or other proceeding before us; and if we had 
a doubt upon the subject, it would be our duty to decline 
the expression of any opinion, until the question was di- 
rectly presented for adjudication. Fearing that a refusal to 
express our opinions may imply a doubt, which we do not 
entertain, we proceed to give our views. 

The clause of the Constitution which is supposed to render 
Judges of the Circuit Court ineligible to the office of Jus- 
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Eligibility of Cireuit Court Judges.—Opinion of Court. 


tice of the Supreme Court, is the 8th section of the 6th ar- 
ticle, and is in the following terms: “ No Governor, Justice 
“of the Supreme Court, Chancellor, or Judge of this State, 
“shall be eligible to election or appointment to any other 
“and different station, or office, or post of honor, or emol- 
“ument, under this State, or to the station of Senator or 
“ Representative in Congress of the United States from 
“ this State, until one year after he shall have ceased to be 
“ such Governor, Justice, Chancellor, or Judge.” We have 
been referred to the opinion given by the Attorney General 
upon the call of the House of Representatives, and the in- 
terpretation which he gives to this clause of the Constitu- 
tion meets with our entire approbation. 

The use of the terms, “ any other and different station,” 
&c. would seem to imply that the words other and different 
were used in contradistinction to each other—they were not 
to be considered as synonymous, or convertible terms. We 
concur with him in the belief, that the language employed 
points not alone to another station or office, but to one 
which is also different in its structure, character, duties and 
the nature of its functions. It is to be observed, that the 
restriction acts alone on the magistracy composing the 
executive and judicial departments of the government, and 
it would seem that the convention intended to remove from 
the officers of those departments all temptation to prosti- 
tute the duties of their station to courting popularity, or 
hunting after other and different stations during the time 
they so held office, by rendering them ineligible during that 
period, and for one year afterwards. The Government is 
created for the purpose of securing the happiness and safety 
of the people, and nothing can tend so much to the at- 
tainment of that end, as that the executive officer shall, 
without fear, favor, or affection, perform his duty in the en- 
forcement of the laws, and that the officers composing the’ 
judicial departments shall preserve the fountains of justice’ 
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pure and uncorrupted. There are, therefore, obvious reasons 
why the convention, in the formation of the scheme of gov- 
ernment, should have inserted the restriction; but we do 
not think it should be extended beyond the plain import of 
the terms used. The promotion of an officer of the judi- 
ciary, or his translation to another office or station in the 
same department, is, in no just sense, within the reason and 
spirit of the Constitution. 

We think, however, that the Attorney General might 
have gone further, and have maintained with equal conclu. 
siveness, that if one holding the commission of Judge of the 
Circuit Courts of this State, had been elected to be one of 
the Justices of this Court, he would not have been elected 
even to another office or station, within the meaning of the 
Constitution. 

The 3d section of the 5th article of the Constitution pro- 
vides, that, “ for the term of five years from the election of 
“ the Judges of the Circuit Courts, and thereafter, until the 
“ General Assembly shall otherwise provide, the powers of 
“ the Supreme Court shall be vested in, and its duties per- 
“ formed by, the Judges of the several Circuit Courts within 
“ this State, and they, or a majority of them, shall hold such 
“ sessions of the Supreme Court, and at such times as may 
“ be directed by law.” The Circuit Court Judges, it is clear, 
were, by force of this provision, Justices or Judges of the 
Supreme Court for the term of five years, and afterwards, 
until the Legislature should otherwise provide. An elec- 
tion to the Supreme Court bench would, therefore, be a re- 
election to the same office which they had held, and the 
powers of which they had exercised previously. They had 
performed the duty ever since the organization of the govern- 
ment, and if they continued to perform the same duties and 
exercise the same powers by virtue of a new commission, 
and even with a new title, can it be said that they are hold- 
ing and exercising another office? We think not, and are 
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very clear in our opinion that the Circuit Judges are not 
ineligible to sit in this Court, because of the restriction be- 
fore referred to. 

Was it competent for the General Assembly to make the 
provision contained in the 5th section of the act of January 
11th, 1851? The Supreme Court is established by the im- 
perative terms of the Constitution, and by the 3d section of 
the 5th article, for the term of five years, and thereafter, 
until the General Assembly should otherwise provide, the 
Judges who were to preside in the Supreme Court are desig- 
nated. The powers of the Court were vested in, and its du- 
ties were to be performed by, the Judges of the Circuit 
Courts. Has the present General Assembly otherwise pro- 
vided? It is not pretended that the Legislature has inter- 
fered with the organization provided by the Constitution, 
save by the acts of January 11th and 24th, 1851, before re- 
ferred to, and we must look to these acts for a solution of 
the question. The Legislature can only deprive the Circuit 
Court Judges of their constitutional power, as Judges of this 
Court, by the organization of the Court, in some mode or 
manner, so as by express enactment, or necessary implica- 
tion, their services may be dispensed with, and their power 
taken away. Although the first section of the act of Jan- 
uary 11th, 1851, provides that the Supreme Court shall be 
composed of one Chief Justice and two Associate Justices, 
yet the whole act must be taken together ; and on referring 
to the fifth section, we find their services are not dispensed 
with, or their power to perform the duties of Judges of this 
Court taken away, but by express enactment are retained ; 
thus preventing the necessary implication which would re- 
sult from the terms of the first section. It is as if the first 
first section had read—the Supreme Court shall be com- 
posed of one Chief Justice, two Associate Justices, and such 
of the Circuit Judges as may be called in by the Chief and 
Associate Justices, to supply any defect arising from the 
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disability or ‘disqualification of either one or two of f the 
said Justices. It was well remarked at the bar, that the 
Constitution did not prescribe the number of Judges, but 
vested that in the discretion of the Legislature. Such a 
number might have been provided for, as would have ren- 
dered a call for the assistance of the Circuit Judges wholly 
unnecessary, and thus enabled the Legislature to dispense 
with their services. A proper economy, in the infant con- 
dition of our State Government, and its scanty exchequer, - 
determined the Legislature to fix the number at three, and 
to retain the services of the Circuit Judges, and the power 
given them by the Constitution, in the cases mentioned in 
the fifth section of the act, to prevent a failure or delay of 
justice. The Legislature foresaw that any lawyer who 
might be selected for this service, would be interested as 
counsel in pending litigation, or a Judge of one of the Cir- 
cuit Courts might have decided causes removed into this 
Court for the correction of errors, or the persons selected 
might be otherwise disqualified or disabled to determine 
causes brought here for trial, and, therefore, provided against 
such contingency. The Legislature, we think, has-not exer- 
cised the power given by the Constitution to provide other- 
wise, so as to supersede the Circuit Court Judges fully and 
completely, but have done so in part only, leaving still in 
those functionaries the power to execute the duties and office 
of Justices of this Court in certain cases. The Legislature 
has not conferred the power to sit in this Court, upon the 
Judges of the Circuit Court—it is only that they have pur- 
posely omitted to take it from them in toto. 

We take occasion to return our thanks to the gentlemen 
of the bar for the argument of the question before us, and 
to state that we feel great pleasure in the reflection, that the 
last view we have taken of the subject appears to be the 
unanimous opinion of the bar, as well as of the Court. 
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Betton vs. Williams, et al.—Points decided. 


Tursutr R. Berron, Appeciant, vs. Ropert W. WILLIAMS AND 
THE HEIRS AT LAW oF GeneRAL LaF avetre, ResponveEnts. 


Where a bill is taken pro confesso, and a final decree passes by default, an ap- 
peal cannot be taken. 

Under the statute of this State, an appeal may be taken only after a final de- 
cree—and, consequently, the appeal opens every question decided by the 
Chancellor during the progress of the cause, and, also, the regularity of the 
proceedings therein prior to a default. 

A demurrer to a bill, for want of proper parties, is well taken, if the defect ap- 
pears upon the face of the bill, especially if, on examination, it is found that 
the persons omitted are indispensable to a complete adjudication of the 
rights of all interested. 

Under the general rule in equity, that all persons materially interested in the 
subject ought to be parties to the suit, either plaintiffs or defendants, the 
vendors of land should be parties toa suit against the vendee, to enforce 
the lien of the purchase money on the land; and this rule applies where 
they have assigned the bonds or notes given for the price of the land, if 
there are any remaining rights or liabilities of the assignors which may be 
affected by the decree. Where there are such rights, or the assignment 
is not absolute and unconditional, or the extent or validity of the assignment 


is denied, ¢hen an assignor is not only a proper, but a necessary party. 


Where there is a contract to make title to land, upon payment of a certain sum 


of money, though the bond securing the payment of the money is assigned, 
yet the obligation remains to make the title, when the condition is perform- 
ed; and this obligation cannot be delegated to another, without the consent 
of the vendee. An objection that the person who has so contracted is not 
made a party to a bill to enforce the lien upon the land is well founded, and 
ought to be sustained. The allegation of the insolvency of the assignor in 
such a case is not sufficient to excuse the omission. 

The original vendee of an estate is not a necessary party to a bill against his 


assignee, for a specific performance of an agreement to purchase. 


Appeal from a decree of the Hon. Tuomas Batrze.., Judge 
of the Middle Circuit of the State of Florida, made on the 


20th of June, A. D., 1850. 
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To the billof complainants in the Court below, Betton filed 
a demurrer—among other causes stated, for want of proper 
parties. The demurrer was overruled by the Judge on the 
29th day of December, 1848, and the defendant had leave 
to answer by the first Monday in February thereafter. The 
defendant not having answered at the time required, a decree 
was entered upon the rule book in the clerk’s office, taking 
the bill as confessed. A final decree passed on the 20th of 
June, 1850, and on the next day, the defendant appealed. 

The object and purpose of the bill, and all other matters 
involved in the case, are sufficiently stated in the opinion of 
the Court. 





The cause was argued by Arcuer for Appellant, and 
Brancu and Hoeve, for Respondents. 


The Court pronounced the following opinion, reversing 
the decretal order of the Court below, by which the demur- 
rer of the appellant was overruled, vacating and annulling 
all the subsequent proceedings up to and including the final 
decree of June 20th, 1850, and remanding the cause to the 
Cireuit Court of the Middle Circuit, sitting in and for the 
County of Leon, with directions to allow the demurrer, with 
leave to complainants to amend their bill, and for such other 
proceedings as the case required, in accordance with the 
usual course ef Chancery practice. 


THOMPSON, Justice, delivered the opinion. 


In 1833, General LaFayette, of France, sold on a credit to 
William B. Nuttall, Hector W. Braden and William P. 
Craig, twenty-six sections of land in Florida, receiving their 
bonds for the purchase money and interest, and executing 
and delivering them a bond to make titles, on payment of 
the purchase money. Soon afterwards, Messrs. Nuttall, Bra- 
den and Craig sold out a large portion of these lands to other 
persons, and among others, to John M. G. Hunter, a tract 
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containing nine hundred and sixty acres, which is particu- 
larly described in the bill. This sale was also on credit. 
Hunter having executed and delivered his bonds for the pur- 
chase money and interest, received from Nuttall, Braden and 
Craig the possession of the land contracted for, and their 
bond to make titles, when the purchase money should be 
paid. Hunter sold and assigned his contract to one Baker 
Johnson, from whom, by successive sales and assignments, 
the right and interest of Hunter in said contract, and the 
possession of the land thereunder, were passed through di- 
vers persons to the appellant, Turbutt R. Betton, who, at the 
time of filing the bill, was, and for some time previously 
had been, in possession of the premises, and claiming to hold 
under the contract of purchase aforesaid. 

At some time subsequent to the sale to Hunter by Nuttall, 
Braden and Craig, the time not being set forth in the bill, 
the latter entered into an arrangement with the Union Bank 
of Florida, by which, in consideration of the transfer of a 
sufficient number of the bonds which they had received from 
their vendees of the said lands, among which were the bonds 
of Hunter before mentioned, the Union Bank contracted and 
agreed with Nuttall, Braden and Craig, to pay their debt to 
General LaFayette, for principal and interest of the original 
purchase money, as their bondsshould respectively fall due, 
and become payable. The Union Bank failed to pay the debt 
due to General LaFayette by Messrs. Nuttall, Braden and 
Craig, and, becoming embarrassed in its affairs, with the 
view to secure the payment of the said debt, transferred to 
the respondent, Robert W. Williams, who was the agent and 
attorney of General LaFayette, amongst other bonds of a 
similar character, the said bonds of John M. G. Hunter, 
upon trust, to sue for and collect the same, and apply the 
proceeds to the payment of the debt due LaFayette, in re- 
demption of the engagement of the Bank. 

The bill in this case was filed to subject the land sold to 
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Hunter to the payment of the purchase money debt ; and al- 
though the heirs at law of the original vendor, Gen. LaFa- 
yette, join in the suit as parties complainants, yet the suit is 
substantially a proceeding by Williams, the assignee of the 
bonds, to enforce the lien on the land, under the centract be- 
tween Nuttall, Braden and Craig, and Hunter ; the heirs of 
LaFayette join, we presume, as the persons holding the legal 
title, and who are willingto convey the estate, upon the exe- 
cution of the sub-contract by the purchaser, or his assignee. 
Betton demurred to the bill, and the demurrer, upon argu- 
ment, was overruled, and he was ordered to answer by the 
first Monday of February, 1849. No answer being filed, the 
bill was taken for confessed at Rules, at the Clerk’s office 
on that day. The cause then proceeded ex parte, and a final 
decree passed on the 20th June, 1850, and on the next day, 
Betton entered his appeal to this Court. It is contended by 
respondents that this appeal cannot be sustained, because 
the appellant, in the Court below, suffered the bill to be taken 
pro confesso, and the final decree passed by default. This 
is undoubtedly the rule in Chancery in England, and which 
has been recognized and adopted as the correct rule in seve- 
ral of the States of the Union. 2 Smith’s Chancery Practice, 
22. 1 Bland’s Reports, 12, 35. 8 Wendell’s Reports, 219. 
25 Wendell’s Reports, 249. 12 Johnson’s Reports, 493; and 
we think such rule is consonant with reason, and should be 
enforced here, so far as it can be made applicable to our 
practice. In New York, as in England, an appeal may be 
taken from an interlocutory order or decree, and if the party 
declines to appeal, or omits to do so, within the time limited, 
he will be considered as acquescing in the propriety of the 
decree, and a subsequent default, will debar him from bring- 
ing any question in the cause before the appellate tribunal. 
Sands v. Hildreth, 12 Johnson’s Reports, 493. Kane v. Whit- 
tick, 8 Wendell’s Reports, 219. Under our statute, an appeal 
may be taken only after a final decree, the consequence of 
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the Chancellor in the Circuit Court during the progress of 
the cause, and, also, the regularity of the proceedings there- 
in prior to a default. Betton could not appeal from the de- 
cretal order of December 29th, 1848, overruling the demur- 
rer, because it was not a final. decree. He could, we con- 
ceive, adopt either of two courses ;—to answer the bill, de- 
fend the cause upon the merits, and on appeal, present the 
questions arising on the demurrer to this Court for its re- 
view, as well as the merits of the final decree; or, it was 
competent for him to do as he has done, after the judgment 
of the Court on the demurrer, to abandon further defence, 
and rely on what he considered the erroneous judgment of 
the Chancellor. Mr. Betton was not in default until Feb- 
ruary rules, 1849, consequently we consider he has the right, 
after final judgment, to enter his appeal, and bring before 
this Court the matters in the record prior to his default— 
the decree pro confesso, and all other subsequent proceed- 
ings in this cause, no matter how erroneous they be, cannot 
be examined into upon his complaint. 

From the view which we have taken of the effect of a 
decree pro confesso, or a default in a Chancery proceeding, 
it results in this case, that our inquiry must be limited to the 
decree of the Circuit Court of the 29th December, 1848, 
overruling the demurrer, and if that judgment be found cor- 
rect, the final decree must be affirmed. 

The demurrer doesnot allege a want of equity in the bill— 
indeed, it is conceded in the argument by counsel for the 
appellant, that Williams, as the assignee of the bonds of 
Hunter, given for the price of the land, and the interest 
thereon, has the same right, which the assignors, Nuttall, 
Braden and Craig, had, to subject the land to the payment 
of the debt; but it alleges a want of proper parties defend- 
ants in general terms. 

It is objected by the counsel for the respondents, that a 
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demurrer, for want of proper parties, must show who are the 
proper parties—not, indeed, by name, but in such manner as 
to point out to the plaintiff the objection to the bill, and to 
enable him to amend by adding the proper parties. Such is 
the rule laid down in all the treatises on Chancery pleading 
and practice. Mitford’s Chancery Pleading, 180. 1 Daniel’s 
Chancery Practice, 385. Story’s Equity Pleadings, 238, 
543. However, in Tourton vs. Flower, 3 Peere-Williams’, 
369, there was a demurrer, for want of a particular party 
pointed to in the demurrer, by reference, in compliance with 
the rule, and the demurrer being held to be ill for that cause, 
as the party referred to was, in fact, before the Court, it was 
then alleged ore tenus at the bar, the absence of another 
and necessary party, and the demurrer was held good for 
this last cause, though without costs—this seeming to be, 
according to the judgment of Lord Chancellor Talbot, the 
penalty for a demurrer ore tenus at the bar, as this was held 
to be. Soin Pyle v. Price, 6 Vesey Junior’s Reports, 780, 
there was a general demurrer, and the objection of the want 
of proper parties was alleged ore tenus. It was insisted in 
this case, that a demurrer, for such a ground, must point to 
the parties by name, or by reference. Lord Eldon is re- 
ported to have said, it was doubtful whether there was a 
general rule that a demurrer, for want of parties, must state 
the parties; and in alate case in the English Chancery, The 
Attorney General v. Poole, (4 Mylne & Craig’s Reports, 32,) 
Lord Cottenham says upon this point, that Lord Redesdale, 
in his book, certainly so states the rule, and that that pas- 
sage has been adopted by subsequent writers upon equity 
pleading, but no authority is referred to in support of the 
dictum. He says further, “that it is not necessary to in- 
quire how far that proposition is consistent with the general 
doctrine upon the subject of demurrers, or with the well es- 
tablished practice of allowing demurrers ore tenus, for want 
of parties. There seems, at least, sufficient ground for the 
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doubt suggested by Lord Eldon, in Pyle v. Price.” We find, 
also, a dictum of the Supreme Court of the United States, in 
Whiting v. The Bank, in which it is said, that the objection 
of a want of a proper party ought properly to have been 
taken by the parties in that suit at the original hearing, or 
upon appeal, if any, before the Appellate Court. See 13 
Peters’ Reports, 14. We are, however, satisfied that the ob- 
jection to the demurrer, if available at all, should have been 
taken in the Court below, by a motion to have the demur- 
rer taken off the file, or some other appropriate motion, by 
which the Court would have passed upon the validity of 
the pleading, and the judgment thereon being entered of 
record, its propriety could have been reviewed by this Court, 
on appeal. 

In the case at bar, the ground stated in the demurrer is, 
that the proper parties are not made defendants to the suit ; 
and as this objection is taken by demurrer, and the defect, 
if it exists at all, must appear on the face of the bill, we 
are inclined to think it sufficiently certain, especially if, on 
examination, we find that the persons omitted are “ indis- 
pensable to a complete adjudication of the rights of all in- 
terested, so that the performance of the decree of this Court 
may be perfectly safe to those who are compelled to obey it, 
and, also, that future litigation may be prevented.” Story’s 
Equity Pleadings, § 72. 

It is alleged in argument by the appellant, that the fol- 
lowing persons are necessary and proper parties, and who 
should have been made defendants in this suit: 1. William 
P. Craig, the heirs at law of William B. Nuttall, and the 
heirs at law of Hector W. Braden, who are the vendors of 
the land in question to Hunter, and who are bound by their 
contract with him to execute a title,on payment of the pur- 
chase money. 2. John M. G. Hunter, the vendee of Nut- 
tall, Braden and Craig, who is still liable on his bonds for 
the purchase money and interest, and is interested in taking 
3 
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the account of what is due thereon, and who is entitled to be 
exonerated from liability, on payment of the purchase 
money, or recission of the contract. 3. The Union Bank of 
Florida, as the assignee of Nuttall, Braden and Craig, and 
the cestui que trust of Williams, as to the residue of the 
fund transferred to him, after the satisfaction of the debt 
due the heirs of LaFayette. 

It is insisted for the respondents, that it does not appear 
that Nuttall, Braden and Craig, the Union Bank, or Hunter, 
are necessary parties—that they have no rights to be af- 
fected or concluded by the decree, nor are they under any 
obligations necessary to be noticed, when the persons hold- 
ing the legal title to the land, and holding the notes given 
by Hunter, are offering to convey, on payment of the pur- 
chase money—that the requisition of the title of Nuttall, 
Braden and Craig, is a mere pretence, Betton knowing, from 
the beginning, that the legal title to the land was in LaFa- 
yette, and not in Nuttall, Braden and Craig, and that the 
latter could not convey any title thereto. 

The general rule in equity is thus stated by Lord Redes- 
dale: “all persons materially interested in the subject ought 
generally to be parties to the suit, plaintiffs or defendants, 
however numerous they may be, so that the Court may be 
enabled to do complete justice, by deciding upon and set- 
tling the rights of all persons interested.” Mitford’s Plead- 
ings, 164. See, also, Story’s Equity Pleadings, § 72. And 
in treating of the necessity of making an assignor a party 
to a suit, Judge Story says, that “where the assignment is 
not absolute and unconditional, or the extent or validity of 
the assignment is denied, or there are remaining rights or 
liabilities of the assignor, which may be affected by the de- 
cree, then he is not only a proper, but a necessary party.” 
Story’s Equity Pleadings, § 153. 

1. Applying the rules thus laid down to the facts stated 
in the bill, are not the vendors of the land to John M. G 
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Hunter materially interested, not only in the subject mat- 
ter of the suit, but also in its object? Are there not re- 
maining rights and liabilities of those persons, which will 
be affected by the decree? The subject matter of the suit 
is a contract which they made with Hunter, by which 
they bound themselves, on the payment of certain sums of 
money, to make title to certain lands; now, although they 
have assigned the bonds, by which the money was secured 
to be paid, yet the obligation remains that they should make 
the title, when the condition is performed ; and this obliga- 
tion they have not delegated, and, indeed, cannot delegate 
to another, except with the consent of their vendee, or his 
assignee. Nuttall, Braden and Craig did not assign to Hun- ° 
ter the contract which they had made with LaFayette, 
either in whole or in part, neither did they stipulate that 
they would procure the title to be made to Hunter by LaFa- 
yette; but for aught that appears in the bill, Hunter may 
have supposed that they possessed a full and complete legal 
title, and such must be the inference from the statement of 
the contract between them. It is true that neither Hunter, 
nor his assignee, could be compelled to accept a conveyance 
from Nuttall, Braden and Craig, unless the title wasin them, 
and they had a good right to convey the property. If, upon 
an examination of title preparatory to the consummation of 
the contract, it was found that the legal title was in LaFa- 
yette, he might well insist on a conveyance directly to him- 
self of LaF ayette’s title, as well as a conveyance from his 
vendors. It might be deemed necessary to his perfect assu- 
rance. Clark v. Redman, 1 Blackford’s Reports,179. Law- 
rence v. Parker, 1 Massachusetts Reports, 191. Taylor v. 
Porter, 1 Dana’s Reports, 422. It would,therefore, result as a 
hecessary consequence, that, in a suit against the vendee to 
enforce the lien of the purchase money on the land, the ven- 
dors should be parties to the suit, so as to be bound by the de- 
cree of the Court to make the conveyance which they had 
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contracted to make, and which the vendee or his assignee has 
a right to require, before he parts with his money. They 
should properly join as complainants with their assignee ; 
but if their authority cannot be obtained for this purpose, 
they may be made defendants—it is not of much impor- 
tance how they appear, so they are before the Court, and 
may be subject to the decree to be rendered. 

So, also, we think Nuttall, Braden and Craig have rights 
connected with their liabilities—they are indebted to the 
heirs of LaFayette for the original purchase money, or some 
portion thereof, as alleged in the bill, and are, therefore, in- 
terested in its payment, to be relieved from liability. It is 
' true that the bill alleges that Nuttall and Braden are both 
dead, and that their estates, as well as the survivor, Craig, 
are insolvent, but the latter may not always remain so. At 
any rate, insolvency does not always render it unnecessary to 
make the individual a party. In the case of Brooks v. Stuart, 
1 Beavan’s Reports, 514, the insolvency and discharge of a 
principal debtor, in a joint and several contract, was held by 
Lord Langdale, Master of the Rolls, not a sufficient excuse for 
omitting to make him a party defendant in a suit against 
the surety, and a demurrer was allowed for that objection ; 
and we think there is much stronger reason why the vendors 
of Hunter, though insolvent, should be parties to this con- 
troversy. So, also, it may be true, as alleged, that the Union 
Bank has, for a full and valuable consideration, undertaken 
to pay the debt due to LaFayette ; but it is distinctly aver- 
red in the bill, that the latter has not accepted the Bank as 
his debtor, or in any wise released his claim upon Nuttall, 
Braden and Craig; and, besides, the Union Bank is alleged 
- to be insolvent. There can be no doubt but that Nuttall, 
Braden and Craig are materially interested in the object of 
the suit, which is to recover a fund, which is to go in liqui- 
dation of their debt. The Court below should have allowed 
the demurrer, for the want of these parties. 
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We are relieved from the consideration of the question of 
the notice, which it was alleged in argument, Hunter and 
his assignee had of the fact that Nuttall, Braden and Craig 
had only an equitable title, and that the legal title was in 
LaFayette, because we find no such allegation in the bill. 
The only allegation of any knowledge on the part of Betton, 
is contained in the following averment at the conclusion of 
what is termed the charging part of the bill: “And they,” 
the said complainants, “further well hoped that the said 
Turbutt R. Betton, who now holds possession of the same, 
well knowing the premises, would have paid, or tendered to 
your orators the said amount of the purchase money,” &c. 
This allegation cannot be extended, so as to amount to an 
averment of notice by Hunter, or Betton—that, at the time 
the first named entered into the contract, or the latter ac- 
quired title thereto by assignment, they were informed of 
the state of the title, and how the vendors, Nuttall, Braden 
and Craig, expected to acquire the legal title. 

2. As to Hunter, there is more doubt whether he is an in- 
dispensable party to the suit. It would seem from the appli- 
cation of the principle, that, as he is liable on his bond to 
Nuttall, Braden and Craig, so he is interested in taking the 
account of what is due thereon, and should, therefore, be 
considered a necessary party.” But in Hall v. Sever, 3 
Younge and Collyer, Equity Ex. C., 191, it was held, that 
the original vendee of an estate is not a necessary party to 
a bill against his assignee for a specific performance of an 
agreement to purchase. Upon this authority, we are in- 
clined to consider that Hunter is not a necessary party, but 
as the case will, necessarily, be remitted to the Circuit Court 
to make other parties, it might be better that the com- 
plainants should bring him before the Court. He would be 
a proper, although not a necessary party. 

3. As to the Union Bank of Florida, we cannot perceive 
the necessity for bringing this corporation before the Court 
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in this controversy. Whatever interest it may have in the 
subject matter, or object of this suit, it is sufficiently rep- 
resented herein by the complainant, Williams. 

The decretal order of December 29th, 1848, overruling 
the demurrer of the appellant, Betton, is reversed and set 
aside, and as a consequence of said reversal, all the sub- 
sequent proceedings in said cause, up to and including the 
final decree of June 20th, 1850, are hereby vacated and an- 
nulled. Let the cause be remanded to the Circuit Court 
of the Middle Circuit, sitting in and for the County of Leon, 
with instructions to allow the said demurrer of the said 
appellant, for the reason stated herein, giving leave, how- 
ever, to the respondents to amend their bill, by making 
William P. Craig, the heirs at law of William B. Nuttall, 
and the heirs at law of Hector W. Braden parties thereto, 
either as complainants or defendants, and in such other 
manner, and upon such terms, as the Judge of said Court, 
upon application to him, and on notice to the adverse par- 
ty, may think proper to direct, and for such other proceed- 
ings, according to the usual course of Chancery practice, 
as may be requisite and necessary in the premises. 

Let each party pay his own costs in this Court; and that 
the respondents may proceed without delay in this cause, 
let the mandate of this Court to the Judge of the Circuit 
Court of the Middle Circuit issue at any time, on the ap- 
plication of the respondents, or their solicitor. 

Decree reversed. 
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Wuuam G. Ponper, Executor or ArcarpaALp Grauam, ApPeL- 
LANT, V. Mary Granam, AppeLLer. 


As respects third persons, a man who lives with a woman, and holds her out as 
his wife, is estopped from denying it, when charged with liabilities as her 
husband, but such recognition cannot affect the rights of property even as 
between themselves. 


The executor of a person who has recognized a woman as his wife, is not estop- 
ped from setting up and asserting the illegality of the marriage, where it 
was absolutely void, as where there existed a civil disability to contract mar- 
riage. The marriage being void, no civil rights can be acquired under it, 
and it is competent for the executor, representing the interests of distribu- 
tees and creditors, to impeach its validity. 

The act of Congress, approved March 30th, 1822, by which the Territorial Gov- 
ernment of Florida was organized, and the several acts amendatory there- 
of, are to be regarded as the Constitution of the Territory, differing, how- 
ever, from the Constitutions of the State Governments in this—that the 
former contain grants of power, while the latter are restrictions of power 
primarily possessed. 

By the organic law, the judicial power of the Territory was vested in two Supe- 
rior Courts, &c., and the legislative power in a Governor and Council, and 
this power was to extend to “ all rightful subjects of legislation.” 


An act of the Legislature which undertakes to determine questions of fact and 
law, affecting the rights of persons, or of property, is judicial in its charac- 
ter, and is not, therefore, a rightful subject of legislation. And though the 
facts and reasons alleged in an act of divorce are such as, by law, would 
warrant the sentence or decree, yet the inquiry into those facts and reasons, 
is judicial in its nature, and the determination upon them is a judicial act. 

The act of the Legislative Council, passed in 1828, gives to the Courts jurisdic- 
tion in cases of divorce. 

The Legislative Council had no power or authority, after the act of 1828, to take 
jurisdiction of, and decide questions of divorce, and to pass an act dissol- 
ving the marriage contract between two persons, lawfully made and entered 
into—nor was the power or authority possessed by the Legislative body 
either before or after said act. 
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Marriage is a contract, in the strict, legal definition of the term, and‘ a law die. 
solving the marriage relation, impairs the obligation of the contract, and is 
in conflict with the Constitution of the United States, and is, therefore void. 





Appeal from judgment of the Circuit Court of the County 
of Leon, rendered at the Spring term, 1850, the Honorable 
Tuomas Batrzevy, Judge, presiding. 


Mary Graham filed her petition in the Circuit Court of the 
County of Leon, representing that her husband, Archibald 
Graham, died on or about the 2d January, 1848, after hav- 
ing in his life time made and executed his last will and tes- 
tament—that said will and testament bears date 16th No- 
vember, 1847, and that one John R. Cannon, and the defend- 
ant, William G. Ponder, were therein named and appointed 
executors—that defendant alone qualified and took out let- 
ters testamentary—that the provision made in the said will 
is not satisfactory to petitioner, and that she,in due form, and 
in proper manner, signified her dissent thereto, within the 
time limited by law. The petitioner further states, that her 
deceased husband died seized and possessed of a large es- 
tate, real, personal, and mixed—out of which, petitioner 
prays that dower may be allotted to her, under the law in 
in such case made and provided. 

The defendant for answer, or plea to said petition, alleged 
that the said Mary Graham ought not to have her dower, as 
in her petition she claimed and prayed, because the said 
Mary never was accoupled to the said Archibald Graham, 
deceased, in lawful matrimony. To this plea, there was a 
replication, affirming that petitioner was accoupled in law- 
ful matrimony with the said Archibald Graham, and issue 
thereon. The jury found for the petitioner; and thereupon 
it was adjudged and ordered, that said petitioner is enti- 
tled to an assignment of dower, and a writ of dower issued 
as prayed for, commanding the sheriff to summon five dis- 
creet free holders as commissioners, to allot and set off, by 
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metes and bounds, to Mary Graham, widow of Archibald 
Graham, one-third part, according to quantity and quality 
of the real estate of which the said Archibald died seized, 
whereof the said Mary had not relinquished her right of 
dower, and at the same time to allot and set off to the said 
widow her portion, or one-half of the personal estate of the 
deceased. 

The commissioners summoned by the sheriff made their 
report, August 8th, 1850, which was confirmed—but to which 
the counsel for appellant excepted, for the reason that the 
“ said commissioners have assigned, allotted and set apart to 
the said Mary, one-half part of the gross amount of the per- 
sonalty, without having first deducted therefrom the amount 
of debts due by said decedent at the time of his death—this 
exceptant contending, that the widow of one deceased is 
only entitled to a share of the nett personal estate, deduct- 
ing all debts and charges upon the same, at the time of the 
death of decedent, and the expenses of administration”— 
which exception was, however, overruled by the Court. 

The facts of the case are succinctly these: The respond- 
ent, then Mary Buccles, about the year 1820, in South Caro- 
lina, intermarried with one Solomon Canady. Some time 
afterwards, they removed to, and resided in, Georgia, but 
soon, in consequence of domestic dissentions, separated.— 
Mary went to reside with Graham, a bachelor, and continued 
to live with him, under circumstances from which an adul- 
terous cohabitation might be inferred. 

In 1832, and while the said cohabitation continued, a bill 
was passed by the Legislative Council of the then Territory 
of Florida, entitled “ An act for the relief of Mary Canady.” 

By this act, the Legislative Council, for the cause express- 
ed inthe preamble, assumed to judge and declare that the 
said Mary Graham was thereby divorced from her said 
husband, Solomon, and that the bonds of matrimony sub- 
sisting between them, were thereby to be entirely and abso- 

4 
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lutely dissolved, as if the same had never been solemni- 
zed. (See pamphlet acts of 1832, page 123.) There does not 
appear to have been any petition, affidavit, or proofs—a ref- 
erence to a committee to ascertain the facts, or any notice 
to the absent husband. In 1834, the cohabitation between 
Mary and the testator still subsisting, the ceremony of mar- 
riage is celebrated between them, and from this time up to 
the period of the testator’s death, which occurred in 1848, 
he lived with her, and acknowledged her as his wife, and in 
his will he provides for her by that name, and in that rela- 
tion. 

On the trial of the case in the Court below, defendant’s 
counsel prayed the Court to instruct the jury as follows, 
viz: 

1. That the Legislative Council of the Territory of Flori- 
da had no power or authority to take jurisdiction of and de- 
cide questions of divorce, and to pass an act dissolving the 
marriage contract between two persons, lawfully entered 
into between them; and that, therefore, the act of the Gov- 
ernor and Legislative Council of the Territory of Florida, 
entitled An act for the relief of Mary Canady, passed Feb- 
ruary 9th, 1832, rejected February 10th, 1832, and reconsid- 
ered and passed by the requisite majority, February 11th, 
1832, is void and of no effect. 

2. That it is incumbent on the party claiming the benefit 
of the said act, to show that the other party, to wit, Solo- 
mon Canady, had notice of the said proceedings before the 
Legislative Council, and had an opportunity to appear be- 
fore it, and cross-examine the witnesses—introduce evi- 
dence in his favor, and make defence to the said complaint ; 
and that in the absence of such proof, especially if the jury 
believe from the evidence that Solomon Canady was not a 
resident of the Territory of Florida, the said act is to be 
disregarded, as invalid. 

3. That all judgments rendered any where against a par- 
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ty who had no notice of the proceeding, are rendered in vio- 
lation of the first principles of justice, and are null and 
void—which instructions so prayed, numbered one, two and 
three, the Court refused to give to the jury. 

The Court then gave the following instructions: 

1. That the marriage of Graham with the petitioner is 
legal and valid, unless the act of the Legislative Council of 
1832 was against the provisions of the organic law, so as 
to make it void. 

2. That prima facie, the action of the Legislature is to be 
regarded as valid, and it lies upon the party contesting it to 
maintain its invalidity, by showing that it was passed under 
circumstances not justified by the constitution and laws 
then existing. 

3. If you shall be of opinion that the marriage contract 
between Canady and his wife was in full force and opera- 
tion, securing to each the rights and privileges inherent to 
such relation, so that the contract was not abrogated and 
annulled, but operative and in force, and especially that the 
same was in full force, so far as the husband was concern- 
ed—then it was not competent for the Territorial Legisla- 
ture to declare a divorce between the said parties, and such 
action was illegal and void, as impairing the obligation of 
the contract. 

4. That if a party has, beyond all question, impaired and 
broken the marriage contract, so that its existence as a con- 
tract may no longer, with propriety, be asserted—that the 
clause of the Constitution of the United States, providing 
that no State shall pass a law impairing the obligation of 
@ contract, is not affected by the action of a Legislature de- 
claring a divorce, and allowing a new marriage. 

5. If you shall be of opinion that the husband had viola- 
ted the contract, and in fact impaired its main provisions 
and constituent elements, by deserting his wife, withdraw- 
ing from her society, refusing to her a suitable maintenance 
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and support, and by other acts and conduct impairing, repu- 
diating and rejecting his contract, so that it could not infact 
be regarded as a subsisting contract—that then it was com- 
petent for the Legislature to declare the same, and to give 
her the privilege of forming another contract, by contract- 
ing a new marriage. To which instructions, the counsel for 
defendant excepted. 

The errors assigned in this Court are— 

lst. The Court below erred in the instructions given to 
the jury, as set forth in the bill of exceptions. 

2d. The Court erred in refusing to instruct the jury, as 
prayed for by appellant. 

3d. The Court erred in overruling the exception of appel- 
lant to the report of the sheriff and commissioners. 





The case was very elaborately argued by Arcuer for Ap- 
pellant, and by Ranpatt and Woopwarp for Respondent. 


Judge Baxer, of the Middle Circuit, sat with the Chief 
Justice, and Semmes, Justice, at the hearing of this cause, 
Tuompson, Justice, being disqualified, by reason of his hav- 
ing been of counsel in the Court below. . 


SEMMES, Justice, delivered the opinion of the Court. 


This cause comes before this Court on appeal from Leon 
Circuit Court. The suit was commenced in the Court below 
by the respondent, representing herself as the widow of the 
testator, Archibald Graham, and praying for an allotment of 
dower in the estate of her deceased husband. The appel- 
lant filed his plea, “ne unques accouple en loyal matrimo- 
nie,”"—to which, there was a general replication of valid 
marriage. On-the trial of the cause, the Judge in the Court 
below gave to the jury several instructions, which were ex- 
cepted to by counsel for appellant. Other instructions were 
asked for by the same counsel, which were refused, and 
which refusal was also excepted to. 
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In considering this case, it is unnecessary to notice the in- 
structions given by the Court on the trial. Passing by these, 
I proceed to the consideration of the first instruction asked 
by appellant, and refused. That instruction in substance is 
this: That the Legislative Council of the Territory of Flori- 
da had no power or authority to take jurisdiction of and 
decide questions of divorce, and to pass an act dissolving 
the marriage contract between two persons, lawfully enter- 
ed into between them; and that, therefore, the act of the 
Legislature divorcing Mary Canady, passed February 11th, 
1832, is void and of no effect. 

In considering the important questions which arise under 
this instruction, and to which the attention of counsel was 
mainly directed, I frankly confess in the outset my unquali- 
fied concurrence in the doctrine, as laid down by the Court 
in the case of The State v. Cooper—that it is the duty of a 
Court to sustain the validity of a statute, unless its unconsti- 
tutionality is so obvious as to admit of no doubt. 5 Black- 
ford’s Reports, 259. On the other hand, it must be conce- 
ded, that, however grave and interesting the questions pre- 
sented for the determination of a Court, it is its duty to shrink 
from no responsibility imposed upon it by the laws and the 
constitution. 

A question has been raised by the counsel for respondent, 
which it is necessary first to dispose of. It is insisted that, 
inasmuch as Graham by his will recognizes respondent as 
his wife, his executor is estopped from setting up the ille- 
gality of the marriage, and that by his probate of the will, 
he is bound to execute it. I do not understand that the ex- 
ecutor is seeking to avoid the execution of this will, by de- 
priving respondent of the benefit of its provisions, as one of 
the legatees. But, on the contrary, she has renounced the 
provision in her favor, and claims dower, as the widow of 
Graham, adversely to the will. The doctrine of estoppel has 
no application to this case. It is not denied that, as respects 
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third persons, a man who lives with a woman, and holds her 
out as his wife, is estopped from denying it, when charged 
with liabilities as her husband, but it cannot affect the rights 
of property even as between themselves. 5 Iredell’s Re- 
ports, 495. , 

The objection, | apprehend, arises from not considering 
the distinction between void and voidable marriages. When- 
ever any of the canonical disabilities exist, the marriage 
is not ipso facto void, but is esteemed both by the canon and 
common law valid for all civil purposes, until sentence of 
nullity is pronounced by the spiritual court, which can only 
be done in the life-time of the parties ; and in the event of 
either of the parties dying before the Ecclesiastical Court 
proceeds against them, the marriage becomes good, ab ini- 
tio, to all intents, and the wife and husband may have dow- 
er and curtesy, and the issue will be legitimate. Coke on 
Littleton, 32, 33. But where any civil disability, as prior 
marriage, exists, the marriage is void absolutely, and no 
civil rights can be acquired under it ; and it may be in- 
quired of in any Court where rights are asserted under it, 
though the parties be dead. 5 Iredell’s Reports, 493-4. 

Where any civil disability exists, the judgment of the 
Court is but declaratory; itdoes not make it void; for though 
a marriage de facto, it had no legal existence. It is compe- 
tent for a party to set up the nullity of his first marriage, 
in bar of a sentence praying the nullity of the second mar- 
riage. Shelford, 332. Either of the parties to a marriage, 
or the parent or guardian of either of the parties, or any 
other person interested, may apply to the Court, and they 
have a right toa declaratory sentence, and it is upon the 
ground that the public, as well as the parties in interest, 
have a right to know the real character of these domestic 
relations. Shelford, 334. It is, therefore, upon principle 
and authority, competent for the executor, representing as 
he does the interest of distributees and creditors of this es- 
tute, to impeach the validity of this marriage. 
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The main question raised in this case, as to the power of 
a Legislative body, as such, to grant divorces, is not alto- 
gether a new one. It has been investigated by some of the 
American Courts, and grave constitutional questions have 
been necessarily involved in the discussion ; and yet the 
question still remains an open one—opinions clashing— 
nothing settled. It is to be regretted that amid this conflict 
of opinion, upon a question of such deep interest, we are 
unable to avail ourselves of the investigation of any one of 
the great jurists of our country, to relieve the subject from 
embarrassment and difficulty, and that while almost every 
other legal question of importance has had light and author- 
ity imparted to it, this, one of the most important of all, 
has been allowed to slumber on in doubt and uncertainty. 

The Legislatures of some of the States of the Union ex- 
ercise exclusive jurisdiction over this subiect ; one or more 
of them by reason, as is contended for by their Courts, of 
the absence of any constitutional inhibition—while others 
claim this authority by reason, it is said, of an inherent 
power, analogous to that of the Parliament of Great Britain. 
Some exercise the power as a constitutional right, while 
others claim it as an original right, and without the sanc- 
tion of constitutional authority. 

No one doubts the right of the people by their constitu- 
tion, to invest this power in the Legislature, or any where 
else ; but the question is, when the constitution is silent on 
the subject, in what department of government does this 
authority rest? I believe that much, if not the whole dif- 
ficulty, has arisen from overlooking some of the great prin- 
ciples wich enter into the constitutional government of the 
States, and from not preserving the obvious distinction be- 
tween legislative and judicial functions—by confounding 
the right which a legislative body has to pass general laws 
on the subject of divorce, with the power of dissolving the 
marriage contract. 
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There is animportant and well recognized distinction be- 
tween the powers of the Federal and State Governments. 
The former was created by the States directly, not by the 
people ; designed not as a government for the people, but 
of the States ; with authority to legislate on questions of 
national policy in which the States, as sovereign commu- 
nities, had and felt a national interest ; in short, to repre- 
sent, by its action, the united will of these distinct sove- 
reignties. The domestic relations, and all questions affect- 
ing our civil institutions, remained where they were—with 
the people of the respective States. The powers of the 
General Government are, therefore, purely derivative. The 
constitution is a mere delegation of power, and as a conse- 
quence, Congress can exercise none not expressly given, or 
which does not arise by necessary implication. The limi- 
tation of power contained in that instrument is, necessarily, 
applicable to the government created by the instrument it- 
self. All power, therefore, not delegated by that instru- 
ment, or inhibited to the States, is reserved to the latter.— 
On the other hand, the legislature of a State, aside from 
any constitutional restriction, possesses the law-making 
power, and is undoubtedly vested with all the legislative 
powers possessed by the people themselves, and may exer- 
cise the same in any manner consistent with the great and 
fundamental principles of natural justice. 

The people, in organizing their respective State Govern- 
ments, never contemplated, by their several constitutions, 
a grant of power, but a limitation of inherent power in the 
legislature, their legally constituted delegates. See Smith 
on the Constitution, and Story on the Constitution. 

The legislative department, unless restricted by consti- 
tutional provisions, possesses every power not delegated to 
some other department ; although as to other departments, 
it is in the nature of a general grant of powers. 2 Scam- 
mon’s Reports, 81. 
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These general principles will be found not without their 
application to the case before us, and especially to the de- 
cisions of some of the State Courts on this subject, which 
I will hereafter notice. 

The Territorial Government of Florida was organized 
by act of Congress, approved 30th March, 1822. For 
several years subsequent, Congress passed several acts 
amendatory of this, but not altering any of its essential 
provisions. This government was formed under that clause 
of the Constitution of the United States, which vests in Con- 
gress the power “to dispose of, and make all needful rules 
and regulations respecting the territory, or other property 
belonging to the United States.” It is a question by no 
means free from doubt, whether it ever was contemplated 
by the use of these words, to vest in Congress the power 
to establish separate and distinct Territorial Governments. 
Be this as it may, the.exercise of the power has been acqui- 
esced in, and I know of no useful purpose to be gained by 
calling it in question. 

The act of Congress above referred to, being the organic 
law, is to be regarded, as it is in point of fact, the Constitu- 
tion of the Territory. This organic law, unlike the con- 
stitutions of the States, is a grant, and not a restriction of 
power primarily possessed, and in this respect, similar to 
the Constitution of the Federal Government. The Territo- 
rial Government being the creature of Congress, derives 
all its powers from this charter, giving it a political exis- 
tence. It is to this grant, that we are mainly to look for a 
solution of the question before us—all powers not enume- 
ted, or arising by implication, are reserved, and this is the 
correct rule in the construction of this grant. See 3 Story 
on Constitution, 133. The act provides that “the judicial 
power of the Territory shall be vested in two Superior 
Courts,” &c. The legislative power shall be vested in the 
Governor and Council, and “ shall extend to all rightful sub- 
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jecte of legislation.” The question here arises, was s the act 
of ca Legislative Council, in 1832, divorcing the respond- 
ent from her husband, Solomon Canady, a legislative or ju- 
dicial act? What are we to understand by rightful sub- 
jects of legislation ? 

It is insisted in argument, that a legislature possesses in- 
herent power, over and above that of making laws. If this 
were true, then the terms, “rightful subjects,” are a restric- 
tion imposed by Congress on the grant itself, confining the 
action of the Council to such matters as legitimately at- 
tach, and from necessity belong, to the law-making power. 
But the proposition is not true. The legislature and the 
law-making power are convertible terms, and the one has 
no greater or less import than the other. No legislature, 
as such, has any other power than that of making laws. Its 
inherent authority does not extend beyond this. Were those 
restrictive words erased from the grant, I know of no rule 
of construction which would, under the general terms, “ leg- 
islative powers,” vest in the Council any other power than 
that of enacting laws and special acts, which confer privi- 
leges without invading rights, (of course, excepting rules 
for its own government.) But from the plain and obvious 
import of the terms used in the grant, I believe it the only 
sound and consistent interpretation which the act is suscep- 
tible of. 

It is said that this act of the Legislative Council was a 
law, and, consequently, was a legitimate exercise of power. 
If this were true,it was competent for the legislature to re- 
peal it ; for all laws can be repealed, (except where vested 
rights are created.) _ And it would scarcely be contended 
that any legislative body could dissolve the contract one day, 
and restore it the next. But the act was not a law in any 
sense. The term is defined by all legal writers to be a rule 
of civil conduct, prescribed for the future actions of men— 
from its very nature, it must be prospective, otherwise it can- 
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not be a rule of civil conduct, but partaking of a judicial 
proceeding, as contra-distinguished from a legislative power. 
It is said by an eminent jurist, “that the very essence of a 
law is a rule for future cases.” It must be of general and 
uniform application. If an act of the legislature, in terms, 
judicially determines a question of right, or of property, as 
the basis upon which the act is founded, so far the proceed- 
ing must be regarded as judicial. Smith on the Constitution, 
§ 347; or where the act determines matters of fact, or of 
right, dependent on matters of fact, it is the exercise of 
judicial powers. Smith on the Constitution, § 351. 

An act which is limited in its operation, and which ex- 
hausts itself upon a particular person, or his rights, is, in its 
very spirit and terms, a judicial proceeding. 9th Gill and 
Johnson, 365. , 

The judicial power of a State is that which administers 
justice, under the sanction and according to the forms of 
law. When speaking of the legislative and judicial de- 
partments of a government, our meaning is well defined and 
comprehensive—why should it be less so, when referring to 
their respective powers ? 

The act of the Council undertakes to determine questions 
of fact and law exclusively within the province of the 
Courts. If, as is contended with much reason, there were 
no existing causes of divorce, as set forth in the preamble 
to this act, then the dissolution of the marriage contract 
was a mere assumption of power, exercised in the most ar- 
bitrary manner. 

An act declaring that to be a crime which, by the laws 
of the land, was no crime, and punishing an innocent party, 
by depriving him of important legal rights without a hear- 
ing, without notice, and who had not, in any mode, made 
himself amenable to our laws, such proceeding could not 
be justified, on any principle of natural right, or common 
justice. But assuming the fact to be so—that the grounds 
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on which the legislature acted v were recognized by our law 
as causes for divorce—then the legislature, assuming the 
high prerogatives and character of a judicial tribunal, pro- 
ceeds to determine the facts, and administer the law—upon 
ex parte showing, pronounces judgment against an absent 
defendant, and declares a forfeiture of his marital rights, 
for causes happening in a foreign jurisdiction, and to whose 
laws he was alone amenable. Is there no distinction be- 
tween making a law, and expounding and administering a 
law? Between declaring that certain acts may work a 
forfeiture, and passing judgment of forfeiture? Between 
enacting a law affecting the remedy, and pronouncing a 
judgment dissolving the contract? Had any Court dissolved 
this marriage contract, with the facts before it disclosed in 
this record, it would have been but a poor compliment to its 
own sense of justice, or the high and solemn trust with 
which the law had clothed it. 

Chancellor Kent (2d Commentaries, 106,) says, the ques- 
tion of divorce involves investigations which are of a judi- 
cial nature, and the jurisdiction over the subject ought to be 
confined to judicial tribunals. If the question of divorce 
be a rightful subject of legislation, then it is very clear that 
it is an improper subject for judicial cognizance, unless it 
can be shown that the right of the Courts to legislate, is co- 
extensive with that of the legislature to administer the laws. 
And if the Courts have no jurisdiction, of what avail is that 
political maxim which we find engrafted in our declaration 
of rights, and which exists above and independent of all 
coastitutions—“that the Courts of the country shall be open 
to every citizen for the redress of his wrongs, and enforce- 
ment of his rights ?” 

In this country, at least, no man can be compelled to sur- 
render his rights, except by due course and process of law, 
administered by the Courts. 


The case reported in 4th Condensed Supreme Court Re- 
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ports, 520, decided by Chief Justice Marshall, has been re- 
ferred to, and the dictum of this great jurist has been in- 
voked by counsel for respondent, as an authority in support 
of their position. Did I believe his language susceptible of 
the construction given it, 1 would more than doubt my own 
convictions on this subject. The Chief Justice says—* It 
never has been understood to restrict the general right of 
the legislature to legislate on the subject of divorces. Those 
acts enable some tribunal, not to impair the contract, but to 
liberate one of the parties,” &c. Mr. Justice Story in the 
same case says—“ A general law regulating divorces, like a 
law regulating remedies in other cases of breaches of con- 
tract,” &c., and he further adds, “ that he was not prepared 
to admit a power in the State legislatures to dissolve the 
marriage contract,” &c., “without a judicial inquiry to as- 
certain the breach of the contract.” Chancellor Kent, (2d 
Commentaries, 89, 90,) in commenting on the above case, 
fully recognizes the general right of a legislature to pass 
laws on the subject of divorce, and so far as I am aware, the 
exercise of this power has never been questioned by any le- 
gal writer. 

It is said, and the doctrine is broadly intimated in several 
of the authorities, that a legislature in this country can 
grant divorces, in analogy to the Parliament of England. 
I can see no parallel in the two cases. Political writers in 
England claim for their Parliament omnipotent power. It 
is said that in that country “there is no writtenconstitution, ~ 
no fundamental law, nothing visible, nothing tangible, noth- 
ing real, nothing certain, by which a statute of Parliament 
can be tested.” See 3 Dallas’s Reports, 308 ; and yet, with 
all this acknowledged and untrammelled power, it does not 
assert or exercise the right of dissolving the marriage con- 
tract, to the extent and in the summary mode adopted by 
the Legislatures of some of the States. 

Parliament never decrees a divorce, a mensa et thoro— 
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that power belongs exclusively to the Courts. Parliament 
never even decrees a divorce @ vinculo, but for aduitery, 
and that upon a judgment a mensa et thoro, first pronounced 
by the Ecclesiastical Courts, and unless sufficient cause is 
shown, a verdict for damages in a Court of Common Law 
is requisite, before Parliament will take jurisdiction. The 
whole proceedings, from the libel filed in the Ecclesiastical 
Court, up to the final decree by Parliament, are, in every 
essential requisite, judicial. The formal petition to the 
House of Lords, with an office copy of the judgment and 
proceeding in the Court, notice to the defendant, the exami- 
nation of witnesses, the hearing of counsel, and the judg- 
ment pronounced, all clothe it with a judicial character, of 
which it is impossible to divest it—done, it is true, by Par- 
liament, but by virtue of its omnipotent power. 

The case in the Supreme Court of Maryland, reported in 
[st Gill and Johnson, 464, was where the legislature had 
granted a divorce a mensa et thoro. This authority, and 
the one from Connecticut, are mainly relied on by respond- 
ent’s counsel. 

If the Legislature of Maryland based its rightfal exercise 
of this power, as is intimated in the authority, upon any 
analogy to Parliament, it is obvious it cannot be sustained. 
The claim of omnipotent power in Parliament rests upon 
the fact, that it is unfettered by a written constitution—that 
it stands in place of the people, and speaks the language of 
- absolute sovereignty. Smith on the Constitution. But this 
principle in the EnglishGovernment is not recognized in the 
United States. It is at war with our institutions, and is but 
another name for despotism. See Ist Kent’s Commentaries, 
426. It is also said by the Court in this case, “that the Gene- 
ral Assembly of Maryland exercised the power of granting 
divorces, for the want, perhaps, of Ecclesiastical Courts to 
effect it.” But the Ecclesiastical Courts of England had 
not the. power of granting divorces a vinculo, and in this 
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respect, at least, their existence in that State, with all their 
power of ex-communication, would have been of no avail. 
But if the reason assigned be a good one, why is it that the 
legislature does not also claim cognizance of all other mat- 
ters appertaining to the marriage relation, and decree ali- 
mony to the wife _—for that was, and is, within the exclu- 
sive jurisdiction of the Ecclesiastical Courts of Great Brit- 
ain. But the conclusion of the Court, why the divorce 
granted by the legislature in that case was a Jegislative, 
and not a judicial act, is manifestly based upon another 
point. In Maryland, there was no law authorizing any 
Court to decree a divorce, and from this it was insisted that 
the authority was within the province of the legislature. 
The Court says—“She could have recovered a suitable 
maintenance in a Court of Chancery. If she could have 
been thus redressed by an exercise of judicial authority, we 
would ask, is it not fair to conclude that the redress (ali- 
mony) granted her by the legislature is an exercise of ju- 
dicial authority ?” The Court held the act of the legislature 
valid as to the divorce, but invalid as to alimony, upon the 
ground that, for the latter, the party had her redress in the 
Courts—for the former, none ; and hence the conclusion of 
the Court, that the first was a legislative, and the latter a 
judicial act. Without adopting the opinion of the Court, 
the authority as it stands is against the respondent—for, if 
the Jaw vesting this power in any particular branclr of the 
government be a true test of its character, then the act of 
the Legislative Council of Florida, giving to the Courts ju- 
risdiction in cases of divorce, passed in 1828, is conclusive 
proof that the act divorcing respondent was a judicial act. 

I regret being also compelled to differ from the learned 
judge who delivered the opinion of the Court in the case 
reported in 8th Connecticut Reports, 547; but in my opin- 
ion, the authority cannot be sustained on principle. The 
Supreme Court of that State (Peters, Justice, dissenting,) 
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held that the legislature possessed the power of granting 
divorces—that, under the original charter of the govern- 
ment, this power was exercised like that of the Parliament 
of England—that the constitution of 1818 was not a grant, 
but a limitation of power in the legislature, and that if this 
body were authorized to make a law, giving power to some 
tribunal to grant divorces, it could do so itself directly, by a 
sovereign act, and in the exercise of a constitutional right. 

I fully concur in the construction given by the Court to 
the constitution of 1818, but the fact of its being a limita- 
tion, and not a grant of power, leads my mind to a different 
conclusion from that arrived at by the Court; for conce- 
ding the absolute supremacy of the legislature of that State 
prior to the constitution of 1818, yet that instrument, by de- 
claring as it does, that the executive, legislative and judi- 
cial departments of the government shall, thereafter, re- 
main separate and distinct, did, in terms and emphatic lan- 
guage, restrict the legislature from the exercise of judicial 
functions, and if that body had “reserved rights,” (which was 
doubtless true,) it certainly was not one of them, in the face 
of this limitation, to assume the administration of the laws 
by dissolving a contract. 

Every legislative body necessarily has the power to pass 
laws affecting the remedy, and empowering the Courts to 
enforce that remedy ; but it does not follow, that it can ad- 
minister the law itself; for the obvious reason, that the ex- 
ercise of the one is within its province, and the other out of 
it. The legislature of Connecticut, it is true, has exercised 
judicial powers from the commencement of her civil polity, 
and probably to a greater extent than any other State in the 
Union. This, no doubt, has arisen from the fact, that origi- 
nally there was a union of all the departments of govern- 
ment, and a concentration of the powers of all in the legis- 
lature, or general court. I am aware that it has been held 
that this usage, on the part of the legislature, to exercise 
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judicial functions, “ made up a part of the constitution of 
that State,” and, under this construction, the right to grant 
new trials and divorces, has been conceded to the legisla- 
ture. If it be true, as is contended by the Courts, “that usage 
and the Constitution are synonymous terms in that State,” 
(2 Root’s Reports, 350,) then the argument is at an end, and, 
by a parity of reasoning, the principle will apply to Florida, 
and every State in the Union, But I humbly submit, that 
the terms are not synonymous in any conceivable sense. [ 
cannot well understand how the usage of a legislative body 
can be appealed to, to determine the limitation of power 
imposed by the Constitution of a State. If usage is to be 
the test of constitutional power, and the interpreter of con- 
stitutional rights, then it becomes the paramount law, and 
government is thrown back, and resolved into its original 
elements. Whence the necessity of the people assembling 
convention, asserting their power, and declaring their rights ? 
Why have a constitution, if its operation is to be controlled, 
and its powers fettered and restricted, by previous custom ? 

If this be the science of government, then it must forever 
remain stationary—no progress—no improvement—and the 
principle upon which our’s is based is a false one—false 
both in theory and practice. If usage and the constitution 
are convertible terms, then I can well understand the doc- 
trine, that a State Legislature may claim the omnipotence 
of the British Parliament. It has been truly said, that our 
constitutions originated in a spirit of distrust to legislative 
power, (Smith on the Constitution,) and we are not without 
evidence in our own country that, while other departments 
of government are content to remain in the spheres marked 
out for them by the constitution, the tendency of the legis- 
lative department is to absorb all power. Mr. Madison 
says—“ The legislative department is every where extend- 
ing the sphere of its activity, and drawing all power into 
its impetuous vortex.” Federalist, page 278. 
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It is very far from being true, even in political science, 
that the exercise of a power by a legislature is evidence of 
aright. The exercise proves nothing but the fact—it does 
not establish a principle, and it would be a most fearful 
doctrine in a free government to hold, that a legislative ex- 
position of a constitutional restriction upon its own powers 
was proof of the fact. It would be a judicial determina- 
tion of a constitutional question, of right belonging to a co- 
ordinate branch of the government. 

If the constitution of a State has any vitality at all, its 
provisions, separating the several departments of govern- 
ment, do necessarily, as they were designed, restrict this 
prior usage within constitutional bounds, and prevent a 
blending together of those powers, which the wisest and 
best of men have considered the only safe guarantee to pub- 
lic liberty and private rights. I am satisfied in my own 
mind, that when a constitution declares that the judicial and 
legislative powers shall remain separate and distinct, or 
where, as in the organic law of Florida, they are separated 
without the use of these words, the exercise of judicial 
power by the legislature is an infraction of the constitution, 
and, therefore void. The use of these words is as positive 
and well defined a restriction, as that contained in the Con- 
stitutions of Massachusetts and Alabama, declaring that 
the legislature should never exercise any judicial powers. 
See Watkins v. Holman, 16 Peters, 60. 

The fundamental principle of every free and good govern- 
ment is, that these several co-ordinate departments forever 
remain separate and distinct. No maxim in political science 
is more fully recognized than this. Its necessity was recog- 
nized by the framers of our government, as one too inval- 
uable to be surrendered, and too sacred to be tampered with. 
Every other political principle is subordinate to it—for it is 
this which gives to our system energy, vitality and stabili- 
ty. Montesquieu says there can be no liberty, where the 








JANUARY TERM, 1851. 43 


Fee 
Ponder, Executor, vs. Graham.—Opinion of Court. 








judicial are not separated from the legislative powers. 1 
Spirit of Laws, page 181. Mr. Madison says these depart- 
ments should remain forever separate and distinct, and that 
there is no political truth of greater intrinsic value, and 
which is stamped with the authority of more enlightened 
patrons of liberty. Federalist, 270. 

It is only by keepmg these departments in their appro- 
priate spheres, that the harmony of the whole can be pre- 
served—blend them, and constitutional law no longer exists. 
The purity of our government, and a wise administration of 
its laws, depend upon a rigid adherence to this principle. 
It is one of fearful import, and a relaxation is but another 
step to its abandonment—for what authority can check the 
innovation, when the barriers so clearly defined by every 
constitutional writer, are once thrown down. Each depart- 
ment isa blank in government, without the aid and co- 
operation of the others; and when one is encroached upon, 
its powers, to that extent, become paralyzed, and the whole 
system fails to carry out those high purposes for which it 
was designed. Under all circumstances, it is the impera- 
tive duty of the Courts to stand by the constitution. 

It is contended that the provision in the constitution of 
our State, declaring that divorces shall not be allowed but 
by judgment of a Court, is to be construed into an admis- 
sion of this power in the legislature prior to the constitu- 
tion. Just the reverse is true—the provision itself was un- 
necessary—the separation of the departments of govern- 
ment was comprehensive enough. But this provision hasa 
meaning not apparent on its surface. In my opinion, it is 
a strong and emphatic condemnation by the people of this 
usage on the part of the legislature to assume powers not 
of right belonging to it. 

It is also said that, inasmuch as Congress repealed many 
acts of divorce passed by the Legislative Council, and did 
not repeal this, it became valid, by the implied sanction of 
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Congress. My answer to this is, that it was out of the 
power of Congress itself to pass the act, and that it could 
not, by its approval, make that valid, which was, ipso facto, 
void under its own grant, as well as the Constitution of the 
United States, which I will endeavor to show ; and, second- 
ly, no approval by Congress is to be inferred from its silence. 
Many acts of the Council silently acquiesced in by Con- 
gress, have been declared unconstitutional, and set aside by 
the Courts of the Territory, in the exercise of legitimate 
powers granted to them. 

If the legislature passed this act in violation of the or- 
ganic law, it was void, and if Congress could, by its ap- 
proval, make that a law which was no law, it was assu- 
ming to legislate directly on the question of divorce. This 
it could not do. But it is said, how can Congress authorize 
any tribunal to do that which it cannot do itself? The an- 
swer is a plain one. The powers of the Federal Govern- 
ment being purely derivative, the authority of Congress to 
establish and organize a Territorial Government is not an 
original power, but a limited one, derived from a specific 
grant in the constitution ; and in the exercise of this power, 
it could establish judicial tribunals, possessing all the powers 
incidental to them; but it does not follow, that Congress 
could exercise judicial functions. Chancellor Kent (2d 
Commentaries) says the repeal of these acts of divorce by 
Congress, amounts to a strong national condemnation of 
the exercise of this power by a legislature. There is another 
point presented by the record in this case, which I think it 
my duty briefly to consider—it is, whether this act of the 
legislature is not unconstitutional, on the ground that it im- 
pairs the obligation of a contract. 

It is insisted that marriage is but a civil relation, and not 
embraced within the definition of a contract, as used in the 
constitution. In England, as well as in this country, all le- 
gal writers consider it as purely a civil contract. It is true 
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it is a civil relation, but non constat, it is not a contract in 
the strict, legal definition of the term. Every contract 
creates a legal relation between the parties. Blackstone 
says that “the law of England considers marriage in no other 
light than @s a civil contract, and viewing it in this civil 
light, the law treats it as it does all other contracts.” 1 
Blackstone’s Commentaries, 448. Rutherford says the con- 
tract of marriage creates important legal rights in the per- 
son and property of the other. 1 Institutes, 314. See, also, 
Bacon, 476, 488. The contract creates mutual rights, du- 
ties and obligations, deeply interesting to society, it is true, 
but none the less important and valuable to the contracting 
parties. It is municipal, as it affects the public—it is a 
contract, as it affects the rights of the person and the rights 
of property—it has all the attributes of a pure contract, 
whether we consider the capacity of the parties to contract, 
the subject-matter, or the consideration; and the rights 
growing out of it can be asserted and enforced in a court of 
justice. A man has as good a right to the property ac- 
quired by marriage, as that acquired under any other con- 
tract. Mr. Justice Story says, “ As to the case of the con- 
tract of marriage, which the argument supposes not to be 
within the prohibitory clause, (of the constitution,) because 
it is a matter of civil institution, 1 profess not to feel the 
weight of the reason assigned for the exception. Ina legal 
sense, all contracts, recognized as valid in any country, 
may be properly said to be matters of civil institution, since 
they obtain their obligation and construction jure loci con- 
tractus.” 4 Condensed Supreme Court Reports, 520. I know 
of no reason why the word contract, as used in the-Consti- 
tution, should be restricted to those of a pecuniary nature, 
and not embrace that of marriage, involving, as it does, 
considerations of the most interesting character and vital 
importance to society, to government, and the contracting 
parties. It is comprehended by the words of the Constitu- 
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tion, and there is no rule of construction that would exclude 
it, in the absence of any thing-to show that it is not within 
its spirit. 9th Gill and Johnson. And what are the obii- 
gations of the contract, but the rights and duties which 
grow out of it? A legislative act which distharges the 
duties and destroys the rights acquired under any contract, 
must, of necessity, impair its obligation. A law affecting 
the remedy, does not impair the obligation, but an act of the 
legislature, dissolving the contract, destroys the obligation. 

In every respect in which I have been able to see this 
case, I can find no reason to sustain the act of the legisla- 
ture. It appears by the record, that the parties were domi- 
ciled in the State of Georgia, where, it is alleged, the deser- 
tion and ill treatment occurred. The wife, living with the 
testator, Graham, removed to Florida—while the husband 
returned to Carolina, his former residence. The bill was 
introduced into the legislature one day, and passed the next. 
It is very clear that this divorce would not be recognized 
by the Courts of Georgia or Carolina, were any rights as- 
serted under it in those States. There was an utter want 
of jurisdiction over the person, as well as the subject-mat- 
ter, and an act thus passed in defiance of the maxim, audi 
alteram partem, has no merit to recommend it to this Court. 
The husband, in this case, in the language of Chief Justice 
Story, “had as good a right to his wife, as his property, ac- 
quired under the marriage contract—he had a legal right 
to her society and fortune, and to divest him of these rights, 
without his default, and against his will, was as flagrant a 
violation of the principles of justice, as the confiscation of 
his estate.” 4 Condensed Supreme Court Reports. 

I am, therefore, of opinion that the act of the Legislative 
Council of February 11th, 1832, was in conflict with the 
organic law of Florida and the Constitution of the United 
States, and is, therefore, void. 

Per Curiam.—Let the judgment of the Court below be 
reversed. 
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Promissory notes and bills of exchange are presumed to be founded on a valid 
and valuable consideration—but this presumption, which the law raises for 
the protection of negotiable paper, may be rebutted by proof to the con- 
trary. 

The statute requiring a promise to pay the debt of another to be in writing, in 
order to bind the party to be charged thereby, does not dispense with the 
consideration required by the common law to support the contract. 

The sale of a slave carries with it an implied warranty of title—and it is the 
sale of the title which ereates the liability of the purchaser, and constitutes 
the consideration for the promise. If the vendor had no title, there would 
be no consideration for the promise; and the failure of consideration, or 
want of title, may be set up as a defence, whether the party promising, or a 
third person, was the purchaser. 

A mere naked promise to pay the existing debt of another is void. Such a prom- 
ise must have a new, independent, or original consideration to support it. 
The debt of a third person is an adequate consideration for a promise, provided 
the promise is in writing, and the instrument bears on its face, “ value re- 
ceived,” or some other words, which raise a presumption of legal considera- 

tion sufficient to sustain the promise, independently of the original debt. 


This was an appeal from a judgment of the Circuit 
Court of Gadsden County, Hon. Tuomas Batrzett,.Judge of 
the Middle Circuit, presiding, rendered at the Spring term, 
A. D., 1850. 

The case is fully stated in the opinion of the Court. 

Judge Baker, of the Middle Circuit, sat in the place of 
Justice Tuompson, who had been of counsel in the case in 
the Court below. 

White, for Appellant, contended— 

ist. That the Court below erred in sustaining the demur- 
rer of appellee to the pleas of appellant, which alleged.a 
want and failure of consideration. 

There must be an actual, valid and valuable considera- 
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tion to support a promise. Story on 1 Notes, 1 181, 187.— 
The defence of failure of consideration is one that may be 
made, and will apply to all cases where a party takes a 
a note, even for value, after it has been dishonored, or js 
over due—citing Story on Notes, § 190. The demurrer in 
this case admits the total want or failure of consideration, 
set up by the pleas. 

2d. That a past transaction cannot be made a good con- 
sideration, unless it is the result of a previous request— 
Citing Archbold’s Nisi Prius, 49. Hunt v. Bates, Dyer, 
272. Hayes v. Warren, 2 Strange, 933. Jones v. Wil- 
liams, 5 Barnewall and Alderson, 1109. Mills v. Wyman, 
3d Pickering, 207, and other authorities. 

3d. The statute requiring the promise to pay the debt of 
another to be in writing, does not dispense with the consid- 
eration required by the common law. 1 Saunders’ Reports, 
211, (note 2.) Cowper, 289. 5 East, 10. 

Dupont, for Appellee, insisted— 

Ist. That the appellant, defendant in the Court below, 
had not any legal interest in the matter of defence. 

2d. That the pleas do not sufficiently set forth the want 
of consideration relied on—citing the rules of Court, Ist 
Chitty’s Pleadings, 516. 1st Stephens’ Nisi Prius, 932. 3d 
Adolphus and Ellis, 521, 522. 6th Car and Payne, 736. 

3d. That the pleas are inconsistent and repugnant, and, 
therefore, bad on demurrer. Ist Chitty, 231. Gould on 
Pleading, 154, 155. 14th East, 291, and other authorities. 

4th. The bare existence of a debt due by a third party, 
is a sufficient consideration for the making of a bill, or note, 
In this case, the plea is, that the note was given for the debt 
of another. In the case of Ridout v. Bristow, Tyrwhitt’s 
Reports, 84, the promissory note was, “for value received 
by my late husband.” It was objected, that the note on its 
face negatived any consideration between the parties. The 
objection was overruled. See, also, Chitty on Bills, § 33 
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83—9th American, from 8th London edition. Chitty on Con- 
tracts, 413, 414. 


SEMMES, Justice, delivered the opinion of the Court. 


This was an action in assumpsit, commenced at the Spring 
term, 1849, of Gadsden Circuit Court, by respondent, against 
appellant, on a promissory note, in the following words : 

“ $300. One day after date, I promise to pay James O. 
“ Goldwire, or bearer, three hundred dollars, for value re- 
“ ceived, this the 12th day of January, 1849. The above 
“note is given in payment for a negro girl named Priscilla, 
“which Sarah J. Goldwire has purchased from James O. 
“ Goldwire. SARAH LINES.” 

To the declaration in this case, the defendant in the Court 
below filed twelve pleas. The first, non assumpsit, was, on 
motion, stricken out, and the others were demurred to. The 
Circuit Court sustained the demurrer, and from its judg- 
ment, this appeal is taken. 

The grounds of error assigned by counsel for appellant 
are, the judgment of the Court below sustaining the demur- 
rer to the three last pleas, numbered on the record ten, 
eleven and twelve. 

The first of these pleas avers that the note declared on 
was given in part payment for a negro slave, which James 
0. Goldwire, the payee, had sold to Sarah J. Goldwire, and 
that, at the time of said sale, the said James O. Goldwire 
had no right, title or interest whatever in said slave, and 
that shortly after said sale, John W. Goldwire, the rightful 
owner, took possession of her, whereby the consideration 
failed, &c.; and that the note was transferred after it be- 
came due. The last two are substantially the same—the 
twelfth alleging that the note declared on was made and 
delivered to James O. Goldwire, for a debt then and there 
before that time due and owing to the said James O. Gold- 
wire by Sarah J. Goldwire, and that there never was any 
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consideration or value for the making and delivery of said 
note, or for the payment thereof, and that the same remained 
in the hands of the payee after it became due, &c. 

All the allegations contained in these pleas, the respon- 
dent, by his demurrer, admits to be true, and the questions 
presented to the consideration of this Court are— first, 
whether it is competent for the appellant, in her defence to 
the payment of this note, to avail herself of a want or de- 
fect of title in the vendor to this slave? and, secondly, 
whether the existing debt of a third party, as set forth in 
the pleadings, is a sufficient consideration to support the 
promise of the appellant? If the respondent was a bona 
fide holder of this note, being a negotiable instrument, it is 
very clear that no defence, impeaching the consideration, 
could be relied on, and that no equities between the original 
contracting parties could be inquired into. But having ta- 
ken the note after dishonor, he became a purchaser with 
notice, and the note in his hands is subject to all the defen- 
ces which might be made to it in the hands of the original 
payee. Story on Promissory Notes, 216. 

The note declared on, like all other similar contracts, 
must have an actual, valid and valuable consideration to 
support it. If there is no consideration, it is nudum pactum ; 
for the law of the land supplies no means, nor affords any 
remedy to compel the performance of an agreement made 
without sufficient consideration. 7 Term Reports, 350.— 
17 Johnson’s Reports, 304, Promissory notes and bills of 
exchange, it is true, are presumed to be founded on a valid 
and valuable consideration, and for this reason, it is not re- 
quisite to establish a consideration between the original par- 
ties, or others who become, by transfer, bona fide holders; 
and the burden of proof rests upon the other party to prove 
the contrary, and rebut the presumption of validity and 
value which the law raises for the protection and support 
of negotiable paper. Story on Notes, 206, 
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Our statute, requiring a promise to pay the debt of another 
to be in writing, in order to bind the party to be charged 
thereby, does not dispense with the consideration required 
by the common law to support the contract. But it is con- 
tended by counsel for respondent, that the consideration of 
this note cannot be inquired into by appellant, because she 
has not such an interest in the title to the slave as would 
give her the right of action for a breach of warranty. This 
is not necessary. The sale of the slave carried with it an 
implied warranty of title—it was the sale of the title which 
created the liability of the purchaser, and which was the 
sole consideration of the note. If no liability on the part 
of the purchaser existed, by reason of a defect or want of 
title in the vendor, then there was no debt, no consideration 
to support the promise, and no principle of law can be in- 
voked which would deny to appellant the right of estab- 
lishing the fact. If the memorandum to this note were 
stricken out, it is obvious the maker could plead a want or 
failure of consideration to any action on it ; and it is equal- 
ly clear, that the plaintiff could reply in confession and 
avoidance, that the consideration was the debt of a third 
party, as set forth in this memorandum. Would the appel- 
lant be estopped from asserting that there was no debt or 
liability at the time the promise was made? If a person 
undertakes to pay a certain sum to a plaintiff in execution, 
upon his forbearing with his debtor a certain time, can it 
be said he would be bound, if the creditor failed to forbear ? 
and yet the party promising, would have no interest in the 
execution debt. And so, where goods are agreed to be fur- 
nished a person, upon a guaranty of a third, the guarantor 
is not bound, if the creditor fails to comply with his under- 
taking. 

It may be said that these are conditions precedent ; true— 
but that does not affect the principle ; for, if the goods 
were actually sold, and a written guaranty executed and 
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delivered, and the party selling had no title, and admits it, 
and they are taken possession of by the owner, the conside- 
ration has failed, and the guaranty is void. In the case be- 
fore the Court, the note was made and delivered upon the 
fraudulent representations of the payee, the vendor of the 
slave ; and in answer to the argument of counsel, I know of 
no reason why the appellant could not have recovered back 
the amount of this note, had she paid it voluntarily, and in 
ignorance of the facts. 

But it is said “the legal inference is, that the appellant 
was indebted to the purchaser of this slave the amount of 
this note, and for convenience, the former executed and de- 
livered her note to the vendor.” If this were so, then the 
appellant was discharging her debt to the purchaser, by pay- 
ing a claim for which the latter was not liable. But no 
such legal presumption exists; and I am aware of no au- 
thority that even intimates that it is necessary that a con- 
sideration should exist between the promissor, and the party 
for whose benefit the promise is made. Like all other cases 
of a similar character, where the contract is valid, upon the 
guarantor’s paying the money for the original debtor, he 
would have his right of action against the latter; and in a 
suit for the recovery of this advance, it would be the asser- 
tion of a novel principle, that he could be met by a legal 
presumption of indebtedness to the party for whose benefit 
he had advanced the money. 

In regard to the two last pleas, it is contended by counsel 
for respondent, that they are contradictory, and otherwise at 
variance with the rules of pleading; that they allege a 
good and valuable consideration for the making and deliv- 
ery of the note, and then deny that there ever was any con- 
sideration. If this were true, they would manifestly be bad 
for repugnancy, and the repugnant matter could not be re- 
jected, without destroying the sense and effect of the pleas. 
See Stephens’ Pleadings, 420. But the latter plea, particu- 





JANUARY TERM, 1851. 





Lines ve. Smith.—Opinion of Court. 


larly, is in strict conformity with the rules of Court, setting 
forth with sufficient certainty the matters relied on in de- 
fence of the action. The objection is, that the considera- 
tion as set forth is matter of inducement to the defence re- 
lied on. This may be partially true, but still it would here 
constitute an exception to the general rule, that a traverse 
cannot be taken on matters of inducement. In this case, 
the introductory matter is, in itself, essential, and though in 
the nature of inducement, might, nevertheless, have been 
traversed. See Stephens’ Pleading, 285. Neither do these 
pleas allege, as is contended, a good and valuable conside- 
ration ; but, on the contrary, aver that the consideration of 
the note was the debt of a third party, then, and before that 
time, due and owing. And this brings us to the considera- 
tion of the second question growing out of the pleadings. 

It is said this is an original undertaking on the part of 
appellant ; and in support of this position, counsel relies 
on the authority in Chitty on Bills, 83, n. a., that “the en- 
gagement of each party to a bill or note, is an original un- 
dertaking for himself, and not a promise for the debt of 
another, although it may have the effect of discharging the 
debt of a third person.” This is true; but it does not dis- 
turb the principle recognized by every authority without an 
exception, that a mere naked promise to pay the already ex- 
isting debt of another, without consideration, is void. 8 
Johnson’s Reports, 30. 

The true rule to determine whether a promise to pay 
the debt of another is original or collateral is—to whom is 
the credit given? Ifthe whole credit is given to the person 
who comes in to answer for another, his undertaking is 
original. If a person comes in aid of another who obtains 
the property, so that there is a remedy against both, ac- 
cording to their distinct engagements, then the undertaking 
is collateral. 2 Term Reports, 80. 1 Salkeld, 27; And 
in the case of a collateral undertaking, if it is made subse- 
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quent to the creation of the debt, and is not the induce- 
ment to it, the consideration of the original debt will not 
support the subsequent promise. See 8 Johnson’s Reports, 
31. 

In this case, the note is given in payment and discharge 
of a previously existing debt of athird party ; and the prom- 
ise is, as counsel asserts it to be, an original one. But this, 
so far from avoiding the difficulty, is, under the facts, con- 
clusive against the respondent. Were it not for the demur- 
rer, it would be but a fair, if not the only inference, that the 
sale of the slave, and the making and delivery of the note, 
constituted one transaction. In that case, the sale would 
have become incorporated in the promise—it would have 
become an essential part of the contract ; and if a sufficient 
consideration had existed, that consideration would have 
sustained the promise. But the demurrer repels any such 
‘ inference, and places the entire undertaking of appellant 
upon the sole consideration of the previously existing debt 
of a third party. To support such an undertaking, the pre- 
vious contract of sale of the slave would not be sufficient, 
but a new, and independent, or original consideration, of 
benefit or harm, must exist between the new contracting 
parties. 8 Johnson’s Reports, 31. 

The Court in the case reported in 1st Saunders’ Reports, 
211, say, that this principle, requiring a new consideration, 
extends to all cases of promises to answer for the debt of 
another ; for it is clear, that the mere existence of the debt 
of athird party is not sufficient to support the promise ; and 
in the same authority itis said, there must be a sufficient new 
consideration, as forbearance, &c., otherwise the promise 
is not binding, though reduced to writing. As where A has 
sold and delivered goods to B, and afterwards, C promises A 
in writing to pay for them, the promise is nudum pactum, be- 
cause it was so at common law, and the statute makes no 
alteration. In the case of Waine v. Warlters, in 5 East’s, 
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10, the promise of the defendant was not made at t 

nor did it form part of the original contract between the 
creditor and the third person. It was made after the debt 
was created, and, therefore, required a new consideration 
to support it. 

An executed consideration will not support a promise, un- 
less it be executed at the request of the promissor ; for the 
obvious reason, that there is no legal consideration appa- 
rent, to support the contract. Story on Contracts, 93, 94. 

The reason why a promissory note, given in fact in pay- 
ment of the debt of a third person, is valid and binding on 
the maker, is, because—first, the consideration cannot be in- 
quired into in the hands of an innocent holder; and, sec- 
ondly, the words, value received, generally contained in 
these instruments, import a sufficient new consideration be- 
tween the contracting parties; and bearing this in mind 
we can readily understand why a contract of this sort is an 
original undertaking on the part of the maker for himself, 
and not a promise for the debt of another, though the note 
has the effect of discharging that debt. The principle, 
therefore, that the debt of a third person is an adequate 
consideration for a promise is true, with these qualifica- 
tions—that the promise must be in writing, and the instru- 
ment must bear on its face value received, or some other 
words, which raise a presumption of a legal consideration 
sufficient to sustain the promise, independently of the origi- 
nal debt. 

The case of Eyck v. Vanderpoel, reported in 8th John- 
son’s Reports, 93, is directly in point. In that case, the note 
was for value received by third parties, and on demurrer to 
the declaration, the Court say, that the note was for value 
received by a third person, being the debt of another. There 
was no consideration or inducement for the promise. The 
instrument repels any presumption of consideration from 
_ the words “ value received,” because it admits that the value 
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was received by a third person. See, also, Rann v. Hughes, 
7 Term Reports, 350. 

For these reasons, the Court is of opinion that the judg- 
ment of the Circuit Court, sustaining the demurrer to tenth, 
eleventh and twelfth pleas, was erroneous. 

Let the judgment of the Court below be reversed. 





A. E. Grecory, ADMINISTRATOR DE BONIS NON OF THE ESTATE 
or J. M. Nrxon, Deceasep, Appeciant, v. Ropert Harrison, 
ResponpDenT. 


An administrator de bonis non cannot call to account a removed executor, and 
charge him with a devastavit, as to the goods and chattels of his testator 
which have come to his hands. 


The title of an executor in the effects of his testator is derived from the will, 
and exists independently of the letters testamentary ; and so far as it re- 
lates to money collected, and goods reduced into possession and converted, 
cannot be divested by the revocation of the letters testamentary. The revo- 
cation of letters testamentary, and the appointment of another administra- 
tor, can only have relation to the goods not reduced into possession, and to 
choses in action not recovered. As to goods reduced to possession, a re- 
moved executor holds them—not as his own, but as trustee for the creditors, 
legatees and distributees of his testator, and to them he is accountable. The 
administrator of a deceased executor occupies precisely the same position, 
and is a trustee for the same persons, as to the goods or effects reduced to the 
possession of the executor. 

The commission of an administrator de bonis non gives him no warrant to de- 
mand from a removed executor, or administrator, any other goods or effects 
than those which were the goods and chattels of the testator, or intestate, at 
the time of his death. 


/ An administration is correctly defined to be a “ change, alteration or conversion” 
of the goods of the testator, or intestate, and by this is meant a change in 
the property, not a change in specie. An administrator de bonis non takes 
possession of the goods and chattels of the testator, or intestate, which re- 
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main in specie and unadministered. He is appointed to finish what is left 
unfinished, and for no other purpose. 


Creditors have a right to sue the representative of a deceased executor, or a re- 
moved executor, for a debt of the original testator, without having first ob- 
tained a judgment against the executor in his life time, and heirs, legatees 
and distributees can assert their rights against the same persons. 

This case was decided in the Court below, by the Hon. 
Tuomas Battzewt, Judge of the Middle Circuit, sitting in 
and for the County of Gadsden, on the 20th of November, 
A. D., 1850. The demurrer of defendant to complainant’s 
bill was sustained, and the bill dismissed, and from this de- 
cision, an appeal was taken. 

The case is fully stated in the opinion delivered by the 
Court, affirming the opinion of the Court below. 

The main, if not the only, question in the case presented 
for the decision of the Court is, whether an administrator 
de bonis non is entitled, by virtue of his commission as such, 
to call a removed executor to account, and charge him with 
a devastavit, as to the goods and chattels of his testator 
which have come to his hands. 


Dupont, for Appellant, argued— 


That there is nothing in the English books, of a positive 
character, opposed to the exercise of such authority by an 
administrator de bonis non. That the definition given of an 
administration, viz: “a change, alteration, or conversion,” 
as understood and applied by those who contend for a con- 
trary doctrine, is not correct—for if so, then it would follow, 
that, in a contest between the representative of a deceased 
executor and the administrator de bonis non, for the posses- 
sion of a security or evidence of debt, taken by the de- 
ceased executor for any demand due the estate of his testa- 
tor, the possession and control of the same would not be 
awarded to the administrator de bonis non; and yet the con- 
trary has been held. See 1 Barnewall and Creswell, 150. 
8 
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The negative of the proposition which appellant contends 
for, would leave one class of creditors without any remedy 
for the recovery of their demands—as, in the case of an 
estate wholly administered, or converted, before they had 
time to establish their demands by judgment. See Judge 
Coalter’s dissenting opinion, in 5th Randolph, 97 to 108. 

A better definition of the term “ administered” is this—the 
faithful performance by the executor, or administrator, of 
the duties required of him by law.” Vide Williams on 
Executors, 205, 207. See, also, as to the authority of an 
administrator de bonis non, 1 Williams on Executors, 362, 
1 Haggard, 139. 

This is not the case of an administrator de bonis non, but 
of a substituted administrator; and the reasons which ap- 
ply in favor of the exercise of the right claimed in the case 
of the former, apply, with more cogency, to the case of an 
administrator of the latter character. The statute of this 
State provides that, “in the case of the death of any ad- 
ministrator, or of the revocation of his letters of adminis- 
tration, the Judge of Probate shall grant new letters to the 
person applying, &c.,” (not letters de bonis non,) evidently 
intending to give them a relation back to the date of the 
original letters. 'Thompson’s Digest, 198, 199. 

As to the operation and effect of the order of the Judge, 
removing and dismissing the executor in this case, see 1st 
Florida Reports, 127. 1st Howard’s Supreme Court Reports, 
286. Ist Toller on Executors, 131. 

If the administrator de bonis non, or the substituted ad- 
ministrator, has not the authority contended for, who has? 
The heir cannot maintain an action at law, 13 Wendell, 
456 ; nor can he sue in equity, 4 Paige, 47,51. 4 Littell, 
264. Neither the heir nor distributee can sue, without first 
assuming the character of administrator. 
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"Erskine, for Regustink 

An administrator de bonis non cannot bring an action at 
law, nor a suit in equity, for an account, against a removed 
executor. Ist Bacon’s Abridgment, Accompt (c.) No powers 
are transmitted from the former executor to the administra- 
tor de bonis non, who is but the representative of the unad- 
ministered estate. Story’s Equity Pleadings, sections 382, 
619. Ist Kelly, 80. 2d Kelly, 428. 5th B. Monroe, 490. 5th 
Randolph, 51. 3d Kelly, 256. 

Gregory, being merely the officer of the Court of Ordi- 
nary, appointed to finish a business began by another, he is 
only entitled to all the property which was of Nixon, the 
testator, at the time of his death, which remained in specie, 
and was not administered by Harrison, the removed execu- 
tor. 4th Bacon’s Abridgement, 24. 5th Randolph, 51 to 126. 
1st Gill and Johnson, 270. 7th Missouri Reports, 471. 11th 
Alabama Reports, 872. 

An executor is a trustee, but there is no trust affecting 
the assets themselves. The administrator de bonis non can- 
not follow the assets disposed of by the executor, or sue for 
their value, because the property vests absolutely in the 
executor, on the death of his testator. If he wastes it, he, 
or his representatives, are responsible directly to creditors, 
and others entitled, but not to the administrator de bonis non. 
2d Williams Executors, 670,672. 1st Howard’s Mississippi 
Reports, 92. 8th Blackford, 168. 

But it is contended that, if this doctrine be correct, then 
creditors, who have failed to establish their debts, are with- 
out remedy. It is answered, that an action at law may be 
maintained against the executor of an executor who has 
wasted the estate. Ist Saunders, 219,e. And since the 
statutes, 30th Car. 2, c 7, and 4 and 5 of William and Ma- 
ry, c 24, there is no reason why an action cannot also be 
sustained against the administrator of an executor, who 
has committed a devastavit, without having first obtained 
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judgment against the devastating executor. At any rate, a 
removed executor or administrator is directly and personal- 
ly liable, and may be fixed with the debt. 11th Viner’s 
Abridgment, 119. 

Again: it is said that the appellant is a “substituted 
administrator.” This is true ; but for what, and whose sub- 
stitute is he? He is the substitute of the ordinary, to ad- 
minister what is left unadministered of the estate of Nixon. 
This is the extent of his authority ; and his letters show 
that he was appointed administrator de bonis non cum testa- 
mento annexo, and he has, therefore, incurred the obligations, 
and acquired the rights of an administrator of that charac- 
ter. As to the authority relied on by appellant’s counsel 
Ist Haggard, 139, it has been questioned, if not overruled, 
by the Supreme Court of Alabama. See 6th Alabama Re- 
ports, new series, 36. See, also, Ist Howard, (Mississippi,) 
89. 8th Blackford, 567. 9th Cowen, 320. Ist Richard- 
son’s South Carolina Reports, 123. 5th Johnson’s Chancery 
Reports, 388, 409. 





ANDERSON, Chief Justice, delivered the opinion of the 
Court. 


This case is brought up by appeal from Gadsden Circuit 
Court. 
A bill in equity was there filed by A. E. Gregory, as ad- 
ministrator de bonis non administratis of the estate of 
James M. Nixon, deceased, the purpose of which bill was 
to call Robert L. Harrison, former executor of Nixon, but 
who had been removed or dismissed from his executorship 
by the Probate Court, upon the complaint of some of the 
parties in interest, as provided for in our statutes. The bill 
charges a devastavit, and prays “ that an account be taken, 
&c., and that what may be found to be due by the said de- 
fendant, be decreed to be paid by the said defendant to 
complainant, as administrator as aforesaid.” 
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It is not necessary to state at large the several allegations 
of the bill, nor to refer to the exhibits, further than to say, 
that they exhibit amongst other matters, a large balance to 
be due by the removed executor to the estate of his testa- 
tor, on an order for a final settlement made by the Judge of 
Probate for Gadsden County, on the 27th of July, 1843. 

The defendant, Harrison, demurred to the complainant’s 
bill, “denying the right of the said complainant, as. such 
administrator of the estate of the said James M. Nixon left 
unadministered by this defendant, to call upon and require 
of this defendant any account of the administration of the 
said estate by this defendant, in his capacity as executor of 
the last will and testament of the said James M. Nixon, de- 
ceased.” It was the opinion of the Court below, that this 
demurrer was good, and the bill was thereupon dismissed. 
It will be perceived by this statement, that a single point is 
presented to the consideration and decision of this Court, 
and that is, whether an administrator de bonis non can call 
to account a removed executor, and charge him with a de- 
vastavit, as to the goods and chattels of his testator which 
have come to his hands. 

It is the first time that this question has been before the 
appellate tribunals of this State, and it cannot be denied 
that it is one of some difficulty. This difficulty, however, 
we apprehend, growsrather out of the loose practice which 
has prevailed in some of the States of this country, and the 
consequent leaning of the Courts to sustain, for the sake of 
expediency, a practice regulating, by long acquiescence, the 
settlement of numerous estates, than out of any inherent 
obstacle to the ascertainment and adjustment of the re- 
spective rights and liabilities of parties standing in the rela- 
tion to each other occupied by those before the Court. 

To arrive at a proper understanding of these rights and 
liabilities, we propose, in the first place, to inquire whether, 
in any respect material to this controversy, a removed ex- 
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ecutor differs from the personal representative of a de- 
ceased executor, and then to look briefly into the early law 
respecting the character, rights and liabilities of adminis- 
trators de bonis non, and of executors, and their personal 
representatives after their decease. 

An executor derives his interest in the personal effects of 
his testator from the will itself, and the property in them 
vests in him, from the moment of the testator’s death. 

In England, with certain exceptions peculiar to that coun- 
try, the Ecclesiastical Courts have exclusive jurisdiction of 
the probate of wills, and in this country, the Courts of Pro- 
bate have succeeded to that jurisdiction. It results from the 
exclusive character of this jurisdiction, that an executor, 
though deriving his title from the will itself, cannot assert 
that title in any of the other Courts, until he is prepared to 
exhibit there a proof of the will from the Spiritual Courts ; 
in other words, he must have a probate of the will, or let- 
ters testamentary, before he can proceed effectively with 
the duties of his office—nevertheless, these letters testa- 
mentary are only attestations of his title, and, as a conse- 
quence of being only such, they have, when procured, rela- 
tion back to the time of the testator’s death. For the same 
reason, the executor, before probate, may do almost all the 
acts which are incident to his office, except only some of 
those which relate to suits. See Ist Williams on Execu- 
tors, book 4, Chapter 1, Sections 1 and 2, and the authori- 
ties there cited. The Courts of our own country, in nume- 
rous cases, recognize these positions. Johns v. Johns, Ist 
McCord, 132. 3d McCord, 371. 3d Massachusetts, 514. 

It follows, necessarily, from this view of the origin and ° 
source of an executor’s title, that it exists independently of 
his letters testamentary ; and so far as relates to money 
collected, and goods reduced into possession, it cannot be di- 
vested, by the revocation of the letters testamentary. It is 
true that our statute (Thompson’s Digest, 211,) gives to the 
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Judge of Probate authority to revoke letters testamentary, 
upon grounds not known to the English Courts ; but there is 
no authority given to divest the executor of the title which 
he acquired from his testator’s will. The appointment of 

‘another administrator can only have relation to the goods 
not reduced to possession, and to choses in action not recov- 
ered. 

A removed executor, then, notwithstanding the revocation 
of his letters testamentary, still holds his interest in the 
chattels reduced to possession—not as his own absolute 
property, but as trustee for the creditors, legatees and dis- 
tributees of his testator, and to them he is accountable. 

The administrator of a deceased executor occupies the 
same position. The death of the executor is a virtual revo- 
cation of his letters testamentary from that time, though 
they may be used in his behalf, as evidence of his authority, 
for acts done during his life-time—as the removed executor 
may resort to his cancelled letters, to justify his antecedent 
acts. The administrator succeeds to the deceased execu- 
tor’s title in the first testator’s effects, so far as they have 
been reduced to possession—that is to say, to his title as 
trustee for the creditors, legatees and distributees, and is 
bound to account to them just as the removed executor re- 
tains his title and obligation to account. It is not correct 
to say that the administrator de bonis non is the substitute 
of a removed executor—this last derived his authority from 
the testator’s appointment, and the other from the ordinary, 
in virtue of the ordinary’s right to take charge of the goods 
of a deceased person, which are not in charge of an execu- 
tor of his own choice. The exercise of the ordinary’s right 
begins where the exercise of the better right of the testator 
stops, or is arrested, by the removal of his appointee. By 
the common law, the rights of an executor and of an ad- 
ministrator de bonis non to the residuum of the estate were 
essentially different, and, therefore, the one cannot be cor- 
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rectly regarded as the substitute of the other—the former 
being entitled to the residuum in his own right—the latter, 
as the bailiff of the ordinary, and accountable to him that 
the assets might be distributed, in pios usus, at the ordi- 
nary’s pleasure. 

Without tracing this analogy any farther, we think it very 
evident that, in regard to the accountability of a removed 
executor to an administrator de bonis non administratis, he 
stands on the same footing with the representative of a de- 
ceased executor, and in the further consideration of this 
subject, we shall so consider him. 

We proceed next to inquire into the character, rights and 
liabilities of an administrator de bonis non administratis. 

I think a very clear and accurate apprehension of these, 
may be derived from the terms of the warrant under which 
he acts. His commission gives him power to represent the 
testator, or intestate, so far as there remained unadminister- 
ed “ the goods, and chattels, and credits which were of the 
testator, or intestate, at the time of hisdeath.” All the diffi- 
culty and obscurity which have rested upon the extent of 
the power of an administrator of this character, grow out 
of a lack of definitemess in the import of this word unad- 
ministered. Taken alone, it is conceded that its’ meaning 
may not be precise and obvious beyond all danger of mis- 
take, but taken in connection with the other words employ- 
ed in the commission, there can be no real difficulty in fix- 
ing its precise meaning. Let us turn our attention for a 
moment to these other words, and for the purpose of il- 
lustration, let us advert to the facts of the case before the 
Court. 

At the time of Nixon’s death, it appears, from the inven- 
tory found among the exhibits, that he was possessed of 
much real and personal estate, and had large and numerous 
debts due to him upon bonds and notes. All these, with 
the exception of the real estate, were strictly and truly 
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“the goods and chattels, rights and credits, which were of 
the testator at the time of his death,” and as such, they 
passed, in entire conformity with the commission of an ex- 
ecutor, into the hands of Harrison, the defendant in this 
suit. 

The complainant’s bill alleges among other things, that 
Harrison rented out the real estate, and received the rent ; 





: that he hired out the négroes, and received the hire ; that 


he collected the bonds and notes, and has not accounted for 
the proceeds ; and it further charges, that, chiefly in conse- 
quence of unaccounted for sums of money, the defendant 
is indebted to the estate of Nixon, in an amount exceed- 
ing eleven thousand dollars. He demands from Harrison 
thissum—that is to say, the complainant, under his authority 
to represent Nixon, so far as there remained unadministered 
goods, chattels and credits, which were of Nixon at the time of 
his death, demands the rents and hires which have issued 
subsequently to Nixon’s death, out of the lands and negroes 
left by him, and he demands the money paid to Harrison on 
the bonds and notes, in extinguishment of the “ credits” 
which once belonged to Nixon. |Were the rents received 
by Harrison, of the goods and chattels of Nixon, at the time 
of his death? Surely not. Were the hires received on the 
negroes after Nixon’s death, of his goods and chattels at the 
time of his death? Surely not. Is the money now in the 
hands of Harrison, arising from the collections of the bonds 
and notes, in any sense “of the goods and chattels, rights 
and credits” of Nixon, at the time of his death? Again, 
we may reply, surely not; and if not, then the commission 
of the administrator de bonis non gives him no warrant to 
demand them. 

It may be said, and has been said in the argument of 
this case, that, as these various sums have passed into Har- 
rison’s hands, he thereby became a debtor to the estate of 
Nixon, and that his debt became one of those rights and 
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credits which Gregory, the complainant, has authority to 
administer. In reply to this, all that is necessary to say is, 
that, although it may be called a debt to Nixon’s estate, it 
certainly is not a debt which was due to him at the time of 
his death, and if not, it comes not within the reach of the 
commission of the administrator de bonis non. 

These considerations establish very clearly, | think, that, 
to the money coming into the hands of an executor from the 
various sources to which we have adverted, an administra- 
tor de bonis non can assert no claim. The want of right to 
assert a claim to goods which have been converted by the 
executor, is based upon the same general principles, though, 
perhaps, not so obviously. And this brings us to the defi- 
nition of the word administered; for what has been admin- 
istered has passed, without dispute, beyond the reach of the 
administrator de bonis non. In the case of Coleman v. Me- 
Murdo, 5th Randolph, 51, (to which we shall have occa- 
sion to refer more at large hereatter,) the word administer 
is defined by two of the Judges, in their opinions, to be 
equivalent to “alter, change, or convert,” and we think 
these words, properly understood, may, for all necessary 
purposes, be regarded as a correct definition of the term. 
But we think these terms, change, alter and convert, have, 
to some extent, been misapprehended, and this has led to the 
confusion of ideas manifest in some of the opinions referred 
to. Although Judge Carr speaks of “a change, or conver- 
sion of the goods,” he very clearly means a change in the 
property of the goods. This is apparent from the very first 
authority which he quotes in elucidation of his definition. 
In 2 Peere Williams, 340, Attorney General against Hook- 
er, Lord Chancellor King said, “ As to what has been urged, 
that, if an executor dies intestate, all the personal estate, 
the property whereof is not altered, shall go to the adminis- 
trator de bonis non, and not to the next of kin to the execu- 
tor—this is true, &c.” A change in the property of the 
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as amounting to an administration—not a change in specie. 
This is further and strikingly illustrated in one of the cases 
that have been cited, where an executor collected the debt 
of his testator, and having kept the money separate and 
distinct in a bag, it was, after his death, adjudged to belong 
to the administrator de bonis non. In this instance, there 
had been a change in the goods, for a debt due had been 
changed into money ; but, inasmuch as the property had not 
been changed, as was apparent, from the executor keeping 
the money apart and marking it as the property of his tes- 
tator, there was no change, alteration, or conversion, in the 
technical, legal sense. That this conversion of the goods 
of the testator is no wrong, is evident from a consideration 
of the object and purposes of the executor’s trust. The 
title of the goods vests in him, upon the death of the testa- 
tor, subject to the condition of his reducing them to pos- 
session. He can give title to such alienees as purchase 
from him, and if he so chooses, by exercising acts of ow- 
nership over them, he may convert them to his own use; but 
in the former case, he is responsible for the purchase money 
received, and in the latter case, for the value of the goods 
converted ; but responsible to whom ? 

This inquiry brings us to the consideration of the rights 
and liabilities of an executor. The latter of these we will 
first ascertain, as it will lead us to a better understanding of 
the former, and it will be found that the one is correspondent 
to, and exactly commensurate with, the other. Before the 
statutes of 22d and 23d Charles 2d, no executor could be 
called to account for the portion of the estate remaining in 
his hands, after the debts and legacies had been paid ; but 
that statute, known as the statute of distributions, provided 
for the distribution of the fund, and gave a remedy for en- 
forcing it, to the parties in interest. Before that time, the 
Ecclesiastical Courts had authority to enforce the payment 
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of legacies, and in Lord Nottingham’s time, the Court of 
Chancery undertook to extend its aid also to legatees. Tol- 
ler’s Law of Executors, 489. 

The debts, covenants and other contracts of the testator, 
the Courts of Law have provided abundant means of en- 
forcing, (Toller, 457 ;) and the Court of Chancery also lends 
its searching and powerful sanctions in behalf of enforcing 
claims of this class, which are of an equitable nature. Tol- 
ler, 478. 

The liabilities, then, of an executor are of such a nature, 
that they necessarily embrace the entire fund which may 
come to his hands. What remains, after the claims of credi- 
tors and legatees are satisfied, goes, by a certain law, to 
certain specified persons. What is this fund which is thus 
ascertained to be the measure of the executor’s liability? In 
the words of an elementary writer of high reputation— 
“ all the personal estate whereof the testator died possess- 
“ed, whether it consists in chattels real, or chattels perso- 
“ nal, belongs to the executors, and are assets in their hands, 
“ for the payment of the testator’s debts and legacies.” 3d 
Bacon’s Abridgment, 57 ; and so of debts due to the testa- 
tor, after they have been recovered by the executor. 3d 
Bacon’s Abridgment, 58. 

It results from this, that, when money has been collected 
by the executor out of the debts due to the testator, and 
when any personal estate has been sold by him, or convert- 
ed to his own use, he becomes, to that extent, directly lia- 
ble, by means of the various remedies of which we have 
spoken, to the several persons having claims as creditors, 
legatees, or distributees. To refer again, by way of illus- 
tration, to the case before us. Harrison, upon the death of 
Nixon, and the receipt of his letters testamentary, became 
responsible—first, to the creditors of his testator, then to his 
legatees, and, lastly, to his distributees. The measure of 
this responsibility is furnished by the amount of assets 
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realized by him—that is to say, by the amount of the very 
fund which the complainant here is seeking to have made 
payable to him by Harrison. 

This undoubted liability of Harrison must have a corres- 
pondent right, and that right can be no other than the right 
of being protected from the claims of a third party to this 
very same fund. The discharge of Harrison from his ex- 
ecutorship does not release him, any more than his death 
would have released his personal representative from his 
responsibilities to the creditors and others ; and there is no 
principle of law, or equity, or of common justice, that will 
hold him at the same time, and out of the same fund, re- 
sponsible to another party. 

Another well established rule of the law of administra- 
tion, may be called to our aid, in favor of the conclusions 
which we have deduced, from a comparison of the respec- 
tive rights and liabilities of the removed executor, and of the 
administrator de bonis non. 

The claim which the creditor of a testator has, is not in 
the nature of a lien upon the goods of the testator, but is 
a personal claim against the executor. Mr. Justice Buller 
has said—* At law there is no such thing as a fund in the 
hands of an executor being the debtor ; but the person of 
the executor, in respect of the assets which he has in his 
hands, is the debtor.” And to the like effect, Lord Hard- 
wicke has stated—* By law, undoubtedly the executor has 
power to dispose of and alien all the assets of the testator, 
and when he has done so, no creditor of the testator can, 
in point of law, follow those assets ; for the demand is not at 
law a lien, or charge upon the assets, but a demand against 
the executor, in right of the testator, in respect of the as- 
sets, and so is a personal demand.” Ram’s Treatise on As- 
sets, page 494, and authorities there cited. 

The claim of the creditor, then, being a personal one 
upon the executor, in respect to the assets which have come 
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of other parties, except that, in some excepted cases, equity 
will aid a creditor in doing so ; but these exceptions do not 
disturb the conclusions derived from the general rule. The 
recovery, therefore, of assets by an administrator de bonis 
non from the removed executor, would not transfer the 
ereditor’s claim—in the words of Lord Hardwicke, just quo- 
ted, “no creditor can follow those assets ;” the claim against 
thd executor being a personal one, would survive the trans- 
fer ef the assets, and in this way, the law would be made 
the oceasion of working gross injustice. 

‘The true ‘rule, and: the consistent one, evidently is, that, 
for the value of the goods administered, or converted, the 
executoriis Iiable only to the creditors, and those standing 
in a like relation ; for any other liability would be a cumu- 
lative, and not a substituted one, and, therefore, cannot be 
supposed to be contemplated by the law. 

It does not interfere with any of these general conclu- 
sions, that an administrator de bonis non may take posses- 
sion of the goods and chattels of the first testator, or intes- 
tate, which remain in specie, and unadministered. Though 
the title of the first executor attaches to them upon the tes- 
tator’s death, as it does to all the personal effects, that 
title being en autre droit, and not personal to himself, re- 
quires that the goods be reduced to possession, before the 
title is consummated. The Courts, both of law and equity, 
will lend him their aid, in thus perfecting his title; but, as 
we have seen, they require, before doing so, the exhibition 
of proof of his having established before another tribunal 
his authority as executor—in other words, his letters testa- 
mentary must be exhibited. These Courts refuse to invade 
the province of the Ecclesiastical Courts, and to admit any 
other evidence but their’s of the alleged authority, and it 
follows that, when the Ecclesiastical Court withdraws its 
testimony, when it revokes the letters testamentary, there 
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remains no other mode by which the executor in the other 
Courts can show his right. They, therefore, refuse to hear 
him—his title to the personal effects not reduced to posses- 
sion, cannot be consummated, for want of a remedy, or 
rather of a forum before which to assert it. Then comes 
in properly and consistently with the rights and interests of 
all parties, that other officer of the law, known as an ad- 
ministrator de bonis non administratis. The effects of the 
first testator remaining unadministered, or unconverted, by 
the deceased or removed executor—being beyond the reach 
of administration by the representative of the deceased ex- 
ecutor, or by the removed executor, by reason of the ab- 
sence of the necessary evidence, whereby to reduce them to 
possession—are not suffered to be lost to the estate of the 
testator, but the Ecclesiastical authority appoints, in re- 
spect to them, a new administrator, and clothes him with 
power to possess and administer them to the extent of his 
authority, and no more. He is appointed to finish what is 
left unfinished, and for no other purpose. Let us illustrate 
the extent and the limitation of this latter officer’s power 
and authority, by a reference to the successive steps he 
would take in using the remedy provided for him, in redu- 
cing a chattel of the original testator into possession. He 
finds such a chattel in the possession of a stranger, who re- 
fuses to deliver it up on demand—he sues in trover, and 
proves the original property in the testator, and exhibits his 
own letters of administration. 

The defendant relies upon the title derived from the ex- 
ecutor. If it came from the executor during his life-time, 
or before his removal, the Court will permit the defend- 
ant to exhibit the letters testamentary, as evidence of the 
executor’s title under the testator, and the defence is com- 
plete. If the title came from the executor after his removal, 
or from his administrator after his decease, the Court al- 
lowing no other evidence than the letters testamentary, and. 
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they, at the time of passing the title, having been cancelled 
by the Ecclesiastical Court, or virtually cancelled by the 
executor’s death, then there is no proof of the defendant’s 
title, and the administrator de bonis non must recover. So, 
if he were to sue in assumpsit for a debt due the testator at 
the time of his death—if it had been paid to the executor 
before his removal—the letters testamentary would have 
been allowed, as competent evidence of the executor’s au- 
thority to receive, and this defence properly set up would be 
a bar to the action. If it had been paid to the executor af- 
ter his removal, the right of the executor to receive it 
could not be made available, either in abatement, or in 
bar, not so much of the absence of title in the executor, 
as on account of the want of the evidence of that title— 
the letters testamentary having been cancelled, and the 
Court refusing to admit any other evidence. 

To apply this species of illustration to the parties now be- 
fore the Court. If Gregory were to sue Harrison in trover, 
for a chattel converted by Harrison, his right to recover 
would depend upon the time of the conversion by Harri- 
son—if it were subsequent to the revocation of his letters 
testamentary, he, Harrison, would be without evidence of 
his title, and, therefore, without defence—if prior, his let- 
ters would be a sufficient warrant for the conversion—his 
inchoate title, derived from his testator, had been made con- 
summate by conversion, and he would, necessarily, prevail 
against Gregory ; in other words, the chattels would have 
been administered, and, therefore, beyond the reach of one 
whose authority only extended to goods unadministered. If 
Harrison had not yet accounted tothe estate for the value of 
the chattel, he must owe a debt somewhere ; but all that is 
necessary to say about it, in reference to the rights of Greg- 
ory, is, that it was not a debt due to the testator at the time 
of his death. 

It will be perceived, from a review of the general princi- 
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ples of law, regulating the respective rights and liabilities 
of the parties of which we have spoken, and of the corres- 
ponding remedies which have been provided for the asser- 
tion of those rights, and the enforcement of those liabili- 
ties, that the entire sytem is harmonious and symmetrical 
throughout. The creditors, legatees and distributees of the 
testator, have a certain recourse and adequate remedies 
against the first executor, and the extent of this recourse is 
well defined ; for it is exactly commensurate with the value 
of the effects of the testator which come to the executor’s 
hands. These rights of the creditors and others being per- 
sonal as to the executor, and not attaching to the effects 
themselves, are not divested by the removal of the executor 
from his executorship. They still remain, and although they 
may be curtailed in their extent, in consequence of the dis- 
ability of the removed executor to proceed in collecting the 
uncollected debts due to the testator, and in reducing to pos- 
session the other unadministered assets, yet, to that precise 
extent, are the rights of the creditors and the others trans- 
ferred to the new administrator. Thus these rights are co- 
extensive with the estate—personal as to the removed exe- 
cutor, to the extent administered by him, and personal as to 
the new administrator, to the extent unadministered by the 
former. The two responsibilities of the executor and ad- 
ministrator de bonis non are, in mathematical phrase, com- 
plements of each other—making, together, an entirety. 

By the just and equal operation of these general rules, 
these two officers, representing the testator’s estate succes- 
sively, are protected from conflicting and contradictory 
claims. Each stands alike, in the relation to the creditors, 
legatees and distributees, of responsibility, to an extent 
well defined and easily ascertained, but neither is responsi- 
ble to the other ; for any such responsibility would mar the 
symmetry of the system, and introduce disorder and injus- 
tice. 

10 
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Having thus looked into the elementary principles of the 
law of administration, and drawn from them certain con- 
clusions, as to the relative rights and liabilities of the par- 
ties before the Court, we will proceed to inquire how far 
these conclusions are sanctioned by authority 

It has been said in argument, and also in the opinions of 
some American Judges, to which we shall have occasion 
to refer, that there are no reported cases to be found in the 
English books, sustaining the views we have taken. This 
may, perhaps, be so, if express adjudications of the ques- 
tion are meant ; but the incidental denial of the right of an 
administrator de bonis non to sue a representative of a de- 
ceased executor for goods converted by the executor, may 
be repeatedly found. The following instances are quoted 
from the opinion delivered by Judge Carr, in the case of 
Coleman v. McMurdo: 

In 2d Peere-Williams, 340, Attorney General v. Hooker, 
Chancellor King said—* As to what has been urged, that, 
if an executor dies intestate, all the personal estate, the 
property whereof is not altered, shall go to the administrator 
de bonis non, and not to the next of kin of the executor— 
this is true, because, from the time the executor dies intes- 
tate, the first testator dies intestate also, and it was the ex- 
ecutor’s own fault that he did not, as he might, alter the 
property.” 

In Rutland v. Rutland, 2d Peere-Williams, 210, the same 
doctrine is explicitly laid down. 

In Ist Bosanquet and Puller, 311, Tingrey v. Brown, Chief 
Justice Eyre and the Court say—* That every thing is unad- 
ministered which had not been reduced into actual posses- 
sion, and converted by the administrator.” 

In 1st Salkeld, 316, Chief Justice Holt, after laying down 
the rule, that the same hand having to pay and receive, is 
an extinguishment, puts this case—“ If the executrix of the 
obligee takes the obligor to husband, that is no extinguish- 
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ment, for he may pay her money as executrix, and if she 
lay this money by itself, the administrator de bonis non of her 
testator (if she dies intestate) shall have that money, as 
well as any other goods that were the testator’s; for if the 
goods remain in specie, they shall go to the administrator 
de bonis non, because, in that case, it is notorious which 
were the goods of the testator, and they are distinguish- 
able ; and there is the same reason where money is kept 
by itself, and the husband permits it so to be; but if the 
husband seizes it, it will be his, and will be a devastavit.” 
The elementary writers of England concur in the distine- 
tions thus made by the Courts. 

In 3d Bacon’s Abridgment, page 19, the enumeration 
given of the property which an administrator de bonis non 
is entitled to, corresponds with the views we have taken of 
his rights. “ An administrator de bonis non is entitled to all 
“the goods and personal estate, such as terms for years, 
“household goods, &c., which remain in specie, and were 
“not administered by the first executor or administrator— 
“as, also, to all debts due and owing to the testator, or in- 
“testate. Also, itis holden, that, if an executor receives 
“money, in right of the testator, and lays it up by itself, 
“ and dies intestate, this money shall go to the administrator 
“ de bonis non, being easily distinguished to be part of the 
“testator’s effects, as goods in specie. But if A dies intes- 
“tate, and his son takes out administration, and receives 
“part of a debt, being rent arrear to the intestate, and ac- 
“cepts a promissory note for the residue, and then dies in 
“testate, this acceptance of the note is such an alteration 
“ of the property as vests it in the son, and, therefore, on his 
“death, it shall go to his administrator, and not to the ad- 
“ ministrator de bonis non.” Mr. Bacon here furnishes at 
once authority for, and illustrations of, most of the posi- 
tions which we have been considering at length. 

The goods to go into the hands of the administrator de 
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bonis non must be in specie, and also unadministered. The 
two illustrations show what meaning the author gives to 
the word “ administered.” In the first, the money to the ad- 
ministrator de bonis non, because there is no conversion of 
property, though there had been a change of a debt into 
money. In the second illustration, there had been “ an al- 
teration of property,” and it is taken as an act of adminis- 
tration, and, therefore, the note does not go to the adminis- 
trator de bonis non. In this last instance, it will be ob- 
served, also, that the note had been in no wise applied by 
the administrator to the payment of his intestate’s debts. 
The simple act ef altering the property, by making it his 
own, was administering it, so far as the administrator de 
bonis non was concerned. It will be observed, also, that, in 
the cases stated, there was a change in the character of the 
goods—in the first, there was no change of the property, 
but in the second, there was, and hence in the first, the 
money, being unadministered, went to the new administra- 
tor, but in the other, the money represented by the note, 
being administered, did not. 

In Lovelass on Wills, at page 89, it is said, “ All those 
“ goods, chattels and effects, which belonged to the deceas- 
“ ed, in action or possession, as his own, and so continued at 
“ the time of his death, and which, after his death, the ex- 
“ ecutor or administrator gets into his hands, as duly apper- 
“ taining to him in right of his executorship or administra- 
“ tion, shall be assets in the hands of the executor, to make 
“ him chargeable to a creditor, legatee, or party in distribu- 
“tion, as far as such property extends.” Here it will be 
perceived that the possession of the goods makes him 
chargeable. He may relinquish this possession after his re- 
moval, or his representative may do so after his death, to a 
new administrator, and thereby he will be discharged ; but 
so long as he retains possession, or waste having been com- 
mitted, restitution becomes impossible, he remains charge- 
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able, and so does his representative ; but to whom ?—to 
creditors, legatees and parties in distribution, but not to the 
administrator de bonis non. 

The American cases, in confirmation of the views we 
have presented, are numerous and decided. We proceed 
to refer to some of them. 

The case of Coleman v. McMurdo and Prentis, reported 
in 5th Randolph, 51, is precisely of the character of the one 
before us, so far as regards the controverted points, and 
the Court having bestowed much labor and research on its 
consideration, the opinions of the Judges, delivered at great 
length by every member of the Court, are entitled to very 
great respect. The Courts of several otherStates have re- 
garded this decision as settling the question, and to us it ap- 
pears that the arguments of the majority of the Court are 
unanswerable. The head note of that case is as follows: 
“ An administrator de bonis non cannot sue the representa- 
tive of a former executor, or administrator, either at law 
or in equity, for assets wasted, or converted by the first ex- 
ecutor, or administrator ; but such suit may be brought di- 
rectly, by creditors, legatees, or distributees.” The opinion 
of one of the Judges of the Court (Coalter) was opposed 
to this conclusion ; but I think it will be perceived, from an 
attentive reading of his opinion, that he was influenced in 
a very great degree by a consideration of the inconve- 
nience likely to arise from the decision of the Court, which, 
it was alleged, was in conflict with the long established 
and uniform practice of the Inferior Courts of Virginia, and 
that, in view of these consequences, his reasoning was di- 
rected to conclusions not warranted by his premises. It 
will be proper here to remark, that Judge Coalter, in his 
opinion, doubts whether the statute of 30th Car., 2, ex- 
plained and made perpetual by that of 4th and 5th William 
and Mary, affords a sufficient remedy against the personal 
representatives of a deceased executor, to any but judg- 
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ment creditors. If this doubt was well founded, it would 
certainly interfere with the reasoning by which we have 
endeavored to establish the respective and harmonious rights 
of all the parties representing and interested in a testator’s 
estate ; but we think it is not, as is shown in the opinions 
delivered by the other Judges. 

The case of Sibley v. Williams’ Executors, 3d Gill and 
Johnson, 52, elsewhere cited on another point, expressly 
affirms the right of a creditor to sue the representative of a 
deceased executor, for a debt of the original testator, with- 
out having first obtained a judgment against the executor 
in his life-time. The Judge, who delivered the opinion of 
the Court, says that such a right was given to creditors by 
the statutes of 30th Car., 2, and 4th and 5th William and 
Mary, and he quotes the construction given to those stat- 
utes by Sergeant Williams, in his Notes on Wheatly v. 
Lane, Ist Saunders, 219, as authority for the opinion. To 
sustain his construction of the statute, Judge Coalter is 
forced to question this authori’y of Sergeant Williams. He 
says, “Sergeant Williams seems to intimate that it (an ae- 
tion) may be sustained against the executor or adminis- 
trator of the executor or administrator, without a previous 
judgment establishing a devastavit.”. On reference to the 
note, it will be found that the learned Sergeant’s intimation 
is expressed in very decided and unequivocal terms. Speak- 
ing of the distinction between an action against the execu- 
tor in his life-time upon a judgment, suggesting a devastavit 
by him, and one against the executor of such an executor, 
suggesting a devastavit by the former executor, he says: 
“ The former action can only be brought upon a judgment 
previously obtained against the executor de bonis testatoris, 
or where he is made a party to a judgment against a testa- 
tor, by scire facias ; but in the other, an action may be 
brought in every case, where the testator, in his life-time, 
was in any way guilty of an act which amounts in law to 
a devastavil.” 
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In perfect accordance with this so called intimation of 
Sergeant Williams, Judge Green, inthe case from 5th Ran- 
dolph, says: “It seems to me that the statute gives a right 
to all creditors, whether they had obtained judgment against 
the executor or administrator in his life-time, or not, to sue 
the representative of the executor or administrator, and to 
allege in the declaration the existence of the debt—that as- 
sets sufficient to pay it had come to the hands of the executor 
or administrator, and that he had wasted or converted them. 
This construction is necessary to give effect to the statutes.” 

But this doubt of Judge Coalter, as to the construction of 
these statutes, even if well founded, does not affect the par- 
ticular case before us. Upon this point, there is a differ- 
ence between a removed executor, like Harrison, and the 
representative of a deceased executor. By the principles 


of the common law, Harrison, though removed, would be 
responsible for a devastavit, and recourse need not be had 
to the statute to prove, by analogy, this liability. But a de- 
vastavit being a tort, died with the person, and the creditor’s 
rights and remedies were at an end, where the executor 
committing a devastavit died, until continued by the statutes, 
and transferred as against his representative. Without the 
statutes, therefore, Harrison would be still liable, as are ex- 
ecutors de son tort, and a displaced administrator, after a 
wrongful administration has been revoked. 11th Viner’s 
Abridgment, 119. 

In the case of Alsop v. Mathers and others, the Supreme 
Court of Errors of Connecticut says: “ The extent of the 
liability of an administrator de bonis non is defined by the 
condition of his bond—this is prospective, and restricted to 
estate not administered. No part of the condition of his bond 
creates or recognizes any privity between him and his pre- 
decessor, nor makes him responsible for any devastavit or 
defaiilt of another, either of omission or commission.” 8th 
Connecticut Reports, 564. 
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In the case of Chamberlain, administrator de bonis non, v. 
Bates, 2d Porter’s Reports, 550, it was decided that an ad- 
ministrator de bonis non cannot sustain an action at law 
against the representatives of a former administrator, to 
recover money received by the latter, in the course of a par- 
tial administration, and not accounted for, or paid over. 
Delivering the opinion of the Court, the Chief Justice adopts 
and endorses the reasoning of the Court, in the case of Cole- 
man v. McMurdo, from 5th Randolph, and affirms its judg- 
ment. In speaking of the distinction between a removed 
administrator, and the representative of a deceased one, he 
says: “The statute authorizes the Orphan’s Court, where 
administration has been granted on insufficient security, to 
require other that is sufficient—also, where any administra- 
tor has embezzled, wasted, or misapplied all or any of the 
decedent’s estate, or shall refuse or neglect to give bond, 
with security, as aforesaid, to forthwith revoke or repeal the 
letters of administration, and grant others to such persons 
entitled thereto, as will give the requisite bond. The sub- 
sequent administrator may have actions of trover, detinue, 
account and on the case for such goods and chattels as came 
to the possession of the former administrator and were 
withheld, wasted, embezzled, detained, or misapplied by any 
of them, and no satisfaction made for the same. By this, I 
would understand that authority is given to the new admin- 
istrator immediately to institute either or all the actions 
mentioned, that may be the most appropriate for any mis- 
conduct, or either of the wrongs therein specified. It is 
justly to be inferred that the Legislature, by expressly pre- 
scribing these remedies, intended to confer on the subse- 
quent administrator more extensive powers than by the 
common law are incident to administrators de bonis non ; 
otherwise, it would have been sufficient merely to have au- 
thorized the removal, and the subsequent appointment.” It 
thus appears that the analogy which we have attempted to 
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show exists between the case of a removed executor, and 
the representative of a deceased one, according to the prin- 
ciples of law, apart from any statute, is sanctioned by the 
opinion of the Chief Justice. 

In Pennsylvania, it was held, in the case of Potts v. 
Smith, 3d Reports, 361, that “an administrator de bonis non 
can claim nothing but the goods of the intestate remaining 
in specie unconverted and unchanged at the time of the 
death of the original administrator.” The law, as thus in- 
terpreted, was afterwards changed in that State by statute. 

The Court of Appeals of Maryland, in the case of Hag- 
thorp and others v. Hook’s administrator de bonis non, 1st 
Gill and Johnson, 271, and in the case of Sibley v. Wil- 
liams, 3d Gill and Johnson, 52, sustains the principles which 
we have been asserting, except so far as they are modified 
by the statutes of that State. < 

The Supreme Court of Georgia, in the case of Thomas 
v. Hardwick, Ist Kelly, 78, adopts fully the reasoning and 
conclusions of the Virginiacase. Judge Lumpkin, quoting 
from the opinion of Judge Carr, repeats that the statute of 
30th Car., 2d chapter, 7, explained and perpetuated by the 
4th and 5th William and Mary, expressly declares in its 
preamble, that executors and administrators, for want of 
privity, were not before answerable, nor could be sued for 
debts due by the first testator, or intestate—notwithstand- 
ing such executors or administrators had wasted the estate 
of the first testator, or intestate, and to remedy this evil, 
it makes such second executors or administrators charge- 
rable. How? To the administrator de bonis non? No; 
but chargeable in the same manner as the first executor or 
administrator should, or might have been—that is, directly 
to the creditors. The Court decides that “ an administrator 
de bonis non cannot call the representatives of a deceased 
executor or administrator to account for any property which 
their testator, or intestate, may have converted, or wasted.” 
11 
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This case is the more noticeable, because the defendant was 
a removed executor, and the decision of the Court sustained 
the right of a creditor to recover from him after his remo- 
val, for a debt due by the testator. 

The Court of Appeals in Equity of South Carolina, in 
Smith v. Carrere, Ist Richardson, 123, fully approved the 
views of the Court in the case of Coleman v. McMurdo.— 
We shall have occasion hereafter to refer to a case subse- 
quently decided in South Carolina, in which this case is re- 
viewed, with dissent from some of its conclusions. 

The Supreme Court of the State of Indiana, in Young v. 
Kimball, 8th Blackford’s Reports, 167, adopting the Vir- 
ginia precedent, held, where an administrator having com- 
mitted a devastavit, died, and his administrator was sued in 
Chancery by the administrator de bonis non of the first in- 
testate for such devastavit, that the suit would not lie; and, 
also, that, under the statutes of 30th Car. 2d, and 4th and 
5th William and Mary, and a similar statute of the State, 
that the administrator, thus sued, was liable for the devas- 
tavit to the creditors, &c. of the first intestate. 

We think that these citations show sufficiently that the 
rule established in the case of Coleman v. McMurdo, (sig- 
nificantly enough called in argument the mother of Ameri- 
can cases,) has met with the general approbation of the 
Courts of the several States. The case of Villard v. Rob- 
erts, before alluded to, as seeming to dissent from Smith v. 
Carrere, may, to some extent, be admitted to be an excep- 
tion to the general acquiescence ; but the Court, on that oc- 
easion, was not very decided in its dissent, and was eviden* 
ly under the bias of a fear that the adoption of the Vir- 
ginia decision would introduce an inconvenient change in 
the practice of the Probate Courts. The case is reported in 
Ast Strobhart, 393. The Chancellor, in delivering the opin- 
ion of the Court, frankly admits that the Court “ were more 
influenced by the uniform and recognized practice in our 
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own State, than by any other consideration.” “This, of it- 
self, would be a sufficient reason, in the eye of this Court, 
for the judgment it now delivers—for the loss and disap- 
pointment to parties who have made settlements upon faith 
in the prevailing usage would be incalculable, if a different 
rule were suddenly adopted.” 

The judgment of a Court, however reputable, which thus 
avows that the argument of convenience is paramount with 
it to all other considerations, can have but little authority 
beyond the borders of its own State, when in conflict with 
the numerous other Courts whose decisions have been ci- 
ted, and when the same considerations of convenience are 
not applicable elsewhere. But besides this, though the 
Chancellor, in his opinion, calls in question the principles 
established in the cases of Coleman v. McMurdo, and Smith 
v. Carrere, yet the point decided by the Court is in perfect 
harmony with those cases, as well as with the rules which 
we have been endeavoring to establish. 

A bill was filed by persons claiming under a legatee, 
against the personal representatives of deceased executors 
of McKenzie, praying for an account, &c. The defence 
set up4n the answer was, that the defendants had settled 
with Chovin, the administrator de bonis non of the first tes- 
tator. In reference to this defence, the Court of Errors say, 
in the judgment of the Court—*It is ordered that it be cer- 
tified to the Court of Appeals in Equity as the opinion of 
this Court, that the account and settlement between the 
representatives of the executors of McKenzie, and Chovin, 
the administrator de bonis non of said McKenzie, pleaded 
as a bar to the account sought in the bill against the said 
representatives, is a suflicient bar thereto.” This order is 
in perfect consistency with the principles which we have 
been maintaining, and is not contradictory of any of the 
cases cited. It will be recollected that, in an early part of 
this opinion, in anticipation of the very difficulty presented 
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by this case, and, also, with a view of fixing more accurately 
the points involved in this question, I endeavored to give a 
more precise meaning tothe words “ alter, change and con- 
vert,” than prevailed in some of the authorities cited, when 
they were used as defining the word administer. I said 
that the change, the alteration, the conversion, must be un- 
derstood as applying to the property, and not to the goods 
themselves—that the property in goods, which themselves 
might remain in specie, might, nevertheless, be changed ; 
and on the other hand, the goods might be altered in specie, 
and yet remain unchanged as to property. This distinction 
was illustrated and proved by the case of money received 
by an executor, in payment of a debt due to his testator, 
and kept by him in a bag, separate and apart, and distin- 
guishable from his own money—it was held to belong to 
the administrator de bonis non, as not having been convert- 
ed or changed as to property by the executor, because, by 
keeping it apart from his own money, he showed that he 
did not consider it as his own. 

The application of this distinction to the case of Villard 
v. Robert, makes the judgment of the Court consistent with 
the general conclusions at which we have arrived. The per- 
sonal representative standing in the place of the deceased 
executor, pays over to the administrator de bonis non the 
assets of the first testator remaining in his hands, and by 
so doing, negatives the idea of a devastavit, or an intention 
to convert, on the part of him whom he represents. The 
goods may have been changed in specie, but that the prop- 
erty was not changed, is evidenced by the voluntary relin- 
quishment of it by the executor, through his personal rep- 
resentative. When we remember that a creditor, in suing 
the personal representative, would have had to establish a 
devastavit against the executor, and that this cannot be done 
where the executor and his representative disprove the 
waste, by having always recognized the property as in the 























JANUARY TERM, 1851. 85 


EEE EE 


Gregory, Administrator de bonis non, vs. Harrison.— Opinion of Court. 

















original testator, and relinquished it as such, to his new rep- 
resentative, we perceive that this case forms no exception 
to the rule, and does not conflict with the principles we have 
asserted. 

In the case of Hagthorp v. Hooks, administrator de bonis 
non, heretofore cited, the Chancellor says: “In a Court of 
Equity particularly, an executor or administrator, who is 
there considered as a trustee for the creditors, legatees and 
next of kin of the deceased, is expected and required to 
preserve the property of the deceased, apart from his own, 
and by itself—to give it, as is said,an ear mark, that it may 
be always known, and readily traced to any one into whose 
hands it may happen to fall; andif he does so, the Court 
will do every thing that can be done to protect and assist 
him.” 

In the case of Villard v. Robert, the executor, and his rep- 
resentative after him, “had preserved the property of the 
deceased apart from his own,” and, in accordance with the 
equitable rule laid down by Chancellor Bland, when this 
separation was consummated by the delivery of the proper- 
ty to the new administrator by the executor’s representative, 
“the Court did every thing which could be done to protect 
and assist him.” 

It remains to advert briefly to one or two points in the 
ingenious argument of the counsel for the appellant, which 
we have not noticed in the general consideration of the ele- 
mentary law upon this subject. It is alleged to be “an un- 
controverted doctrine, that the administrator de bonis non 
may pursue and recover from the purchaser any specific 
chattel which has been collusively disposed of by the first 
executor ; and yet he is denied the right to recover the pro- 
ceeds of this property, because it happens to be in the hands 
of the representative of him who participates in the fraud.” 
No authority is quoted in support of the proposition here 
set forth, but we take it to be unquestionably true. The 
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case stated supposes a fraud on the part of both parties to 
the purchase, and the collusive fraud vitiates the contract, 
It was no purchase on the part of the purchaser—no con- 
version or change of property on the part of the executor, 
and therefore no administration. It remained of the goods 
and chattels of the testator unadministered and undisposed 
of, and belonged of right to the administrator de bonis non, 

Again, it is alleged by counsel that no one in the charac- 
ter of heir can maintain an action at law (or in equity,) for 
the personal estate of the testator, and, to entitle himself to 
sue, he must obtain “a grant of administration,” and dis- 
tributees are supposed to be under the same inability. 
Again we say this is undoubtedly true, but non constat that 
the distributee, though disabled from suing as such for the 
personal estate of the testator, may not sue the proper party 
for a devastavit. The legal maxim asserted by counsel ob- 
viously applies to the suits of heirs or distributees for prop- 
erty of their ancestor in the hands of strangers, and not to 
their suits against executors or their representatives. 

This opinion has already extended to so great a length 
that we shall have to pass over, without remark, some of 
the minor difficulties which have been suggested. We think 
they may all be easily removed or explained by a careful 
reference to the general rules which we have deduced from 
the law, from precedents and from authority. The great 
importance of these rules, in the settlement of the estates of 
deceased persons, and the necessity of their being well de- 
fined and clearly understood, have induced us to enter into 
the discussion of the principles upon which they are based, 
more elaborately than would be necessary on subjects of 
less interest, and we have regarded it as especially desira- 
ble to establish, thus early, some uniform and authorized 
practice in reference to the administration of estates, before 
loose and vicious precedents become established and conse- 
crated by long usage, and thereby tempt the courts, through 
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considerations of convenience, to swerve from the rigid dis- 
charge of the duties of their high commission. 

Believing, as we do, that an administrator de bonis non 
has no authority to call to account the representative of a 
deceased executor for a devastavit, and, by parity of reason- 
ing, that he has no authority to call to account a removed 
executor, we are of opinion that the order of the Court be- 
low, dismissing the bill of complainant, was correct, and it 
is therefore affirmed. 


° <<lmre 


Lowett. Hotsrook anp James T. Arcner, Assicnegs, &c., 
Arrewiants, vs. B. F. Auten, Arre..er. 


The engagement of the drawer of a bill is collateral only, and ceases entirely upon 
failure of the holder to present it, when due, to the person who is directly 
liable. If it is presented and not paid, then notice must be given to the 
drawer—otherwise, all privity between the payee and the drawer is at an end.. 

An action for money had and received will lie for money paid by mistake. The 
acceptance of a bill constitutes the consideration of the indebtedness of the 
drawer to the acceptor. 

The right of a debtor, in failing circumstances, (in making a deed of assignment) 


to give preference to one creditor over another, is unquestionable. 


This was an action brought by Allen, in the Circuit Court 
of the County of Leon, against Holbrook and Archer, As- 
signees of the mercantile firm of Lloyd & Flagg, who failed 
in 1849. The suit was founded on two bills of exchange 
drawn upon and accepted by Lloyd & Flagg, prior to their 
failure. Judgment was rendered in favor of the plaintiff 
below at the Fall Term of the Circuit Court of Leon Coun- 
ty, in the year 1850. From this judgment defendant ap- 
pealed, and the case is brought up to this Court upon the: 
following agreed statement of facts, to wit : 
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George W. Galphin, on the 18th day of March, 1848, drew 
his draft on the firm of Lloyd & Flagg, payable on the 21st 
December, 1848, in favor of one Neeley, for the sum of one 
hundred and sixty-seven and twenty-hundredths dollars, 
which was endorsed by Neeley to the plaintiff and was ac- 
cepted by Lloyd & Flagg, and charged to the debit of Gal- 
phin on their books. 

Lloyd & Flagg were the factors or merchants of Galphin, 
who is a planter, and were in the habit of accepting his bills 
and making advances to him, receiving his crops when 
made, and which were either purchased by them of him, or 
sold for his account, and proceeds of sale carried to his credit. 

The bill in question was presented to Lloyd & Flagg for 
payment at or about the time of its maturity, but was not 
paid. No notice of such non-payment was given to the 
drawer. 

On the 10th of January, 1849, the acceptors failed, and 
assigned their property, effects and assets to the defendants, 
in trust, to pay their debts according to certain priorities in 
the deed specified, and to which, if deemed material, refer- 
ence is to be had. On the 11th January, 1849, the drawer, 
Galphin, sold to Lowell Holbrook, one of the assignees, the 
cotton which had been delivered prior to the asignment, and 
which was stored in the yard of Lloyd & Flagg, and the 
proceeds of such sale were passed to the credit of the ac- 
count due Lloyd & Flagg. Galphin owed Lloyd & Flagg, 
at the time of the assignment, a note of $2,326 43-100, and 
a current open account of about $600, in which latter sum 
was included the amount of the draft which, on acceptance, 
had been charged as before stated. The cotton was insuffi- 
cient to pay the entire indebtedness of Galphin, and a new 
note was given to the assignees for the residue. 

It is further agreed, that on the 18th day of March, 1848, 
William M. Footman drew his draft on the firm of Lloyd & 
Flagg, payable on the 21st December, 1848, in favor of one 
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which was endorsed by Neeley to the plaintiff, and was ac- 
cepted by Lloyd & Flagg, and charged to the debit of Foot- 
man on their books. 

The bill in question was presented to Lloyd & Flagg for 
payment, at or about the time of its maturity, but was not 
paid. No notice of non-payment was given to the drawer, 
according to the rules and principles of commercial law. 

On the 10th January, 1849, the acceptors failed, and as- 
signed their property, effects and assets to the defendants, in 
trust, to pay their debts according to certain priorities in 
the deed specified, and to which, if deemed material, refer- 
ence is to be had. On the 11th January, 1849, the cotton 
which was delivered prior to the assignment, amounting to 
nineteen bales, was sold, and proceeds passed to the credit 
of Footman on the books of Lloyd & Flagg, by the defend- 
ants, assignees. Footman owed Lloyd & Flagg, at the time 
of the assignment, a note of $100 and an account of $100 
and a debit for the amount of the draft, $83 60-100, all of 
which was paid ‘by the sale of the cotton, and the residue 
of the proceeds of said cotton were, by agreement, passed 
to the credit of Edward Footman. 

Judge Baker, of the Middle Circuit, sat in the place of 
Tuompson, Justice, who had been of counsel in Court below. 


Archer, for Appellants. Allen and Woodward, for Appellee. 


ANDERSON, Chief Justice, delivered the opinion of the 
Court, as follows: 


This was an action of assumpsit, instituted in the Circuit 
Court for Leon County by B. F. Allen, against Holbrook 
and Archer, Assignees of the mercantile firm of Lloyd & 
Flagg. 

The following statement of facts was agreed upon at the 
trial :-— 

Galphin, on the 18th of March, 1848, drew upon Lloyd & 
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Flagg;.in favor of one Neeley, for the sum of $167 20. The 
draft was payable on the 2ist of December, 1848. It was 
endorsed by Neeley to the plaintiff, Allen, and was accepted 
by Lloyd and Flagg, and duly charged to the debit of Gal- 
pin on their books. Lloyd & Flagg were the factors or 
merchants of Galphin, who is a planter, and were in the 
habit of accepting bills for him and making him advances, 
receiving his crops when made. These were either pur- 
chased by them or sold by them on Galphin’s account, and 
the proceeds of the sale placed to his credit. 

The bill in question was presented to the acceptors about 
the time of its maturity, but was not paid. No notice of 
this non-payment was given to the drawer. 

On the 10th of January, 1849, the acceptors failed and 
assigned all their property to the defendants in this suit, in 
trust, to pay their debts according to certain priorities 
specified in the deed. 

On the 11th of January, 1849, Galphin sold to Holbrook, 
one of the assignees, the cotton which had been delivered 
prior to the assignment, and which was stored in the yard 
of Lloyd & Flagg. The proceeds of the sale were placed 
to the credit of Galphin on an account due by him to Lloyd 
& Flagg. At the time of the assignment Galphin was in- 
debted to his factors, (Lloyd & Flagg,) by note $2,326 43, 
and a current open account of about $600, in which last 
sum was included the amount of the draft. The cotton was 
_ insufficient to pay the entire indebtedness of Galphin, and 
a new note was given by him to the assignees for the bal- 
ance. 

It was further agreed that one Footman had drawn on 
the same parties for $83 60, at the same time and under 
the same circumstances. The material facts are the same 
in this case as in the other, except that the preceeds of the 
sale of Footman’s cotton exceeded the amount of his in- 
debtedness to Lloyd & Flagg, and the excess was placed to 
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the credit of Footman, by agreement between him and the 
assignees. 

These facts are specially set out by the plaintiff in two 
several declarations, and he avers that by the respective 
payments made to the assignees by Galphin and Footman, 
they, the assignees, became indebted to the plaintiff in the 
amount of the two bills, with interest. The declaration 
also contains the common money counts and, among them, 
the count for money had and received by the defendants, to 
and for the use of the plaintiff. 

The defendants plead in each case non assumpsit. The 
Judge of the Court below was of opinion that the law was 
with the plaintiff, and judgment was rendered in his favor 
against the defendants for the sum of $278 12, with costs. 
From this judgment an appeal was taken to this Court. 

The action for money had and received is a species of 
equitable action very much in favor with the courts. Its 
principles are liberal beyond those of any other known to 
the law tribunals. It lies in almost all cases when a person 
has received money which, in equity and good conscience, 
he ought to refund. The want of privity is no objection to 
this action, for the law will imply a contract from the equity 
of the claim. “Ifthe defendant,” says Lord Mansfield, “be 
“under an obligation, from the ties of natural justice, to re- 
“fund, the law implies a debt and gives this action, founded 
“in the equity of the plaintiff’s case, quasi ex contractu, as 
“the Roman law expresses it.” 2 J. Burrow, 1015. 

The plaintiff, then, in the case before us, may assert his 
claim in the perfect confidence that the courts will afford 
him sufficient remedy against the defendants, if his demand 
against them is equitable and just. 

The money which he seeks to recover is the amount paid 
by Galphin and Footman to the defendants, in consideration 
of the acceptance by Lloyd & Flagg of their respective bills 
of exchange, drawn in favor of Neeley and endorsed to the 


plaintiff. 
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In investigating the nature of Allen’s claim to this money 
it is necessary to consider, in connection with it, the claim 
which is in conflict with his. This conflicting claim is not 
that of Lloyd & Flagg, nor that of Galphin and Footman, 
nor that of the defendants to this suit. These last have no 
personal interest in this controversy. They represent, so 
far as this case is concerned, the preferred creditors of 
Lloyd & Flagg, and it is the justice and equity of the claim 
of these creditors to the fund in question that is really in 
conflict with the claim of Allen. The relation in which 
they stand to the other creditors of Lloyd & Flagg, as en- 
titled to priority of payment, is fully sanctioned by well es- 
tablished principles. A debtor in failing circumstances, in 
making an assignment of his property, has undoubtedly a 
right to give preference to one creditor over another. 2 
Story’s Equity, 302. 

To determine between the respective rights of these pre- 
ferred creditors and Allen, it is necessary to refer to the 
circumstances under which the fund in dispute was paid to 
the defendants. Upon the acceptance of the two bills of 
exchange by Lloyd & Flagg, they became the primary 
debtors to Allen, and Galphin and Footman became the 
sureties of the debt, being only secondarily liable. “As be- 
“tween the acceptor and the payee it is not a collateral, 
“ but an original and direct undertaking. The payee accepts 
“the acceptor as his debtor, and he cannot resort to the 
“drawer but upon a failure of the payment of the bill.— 
“ The engagement of the drawer, therefore, may more prop- 
“erly be termed collateral.” 2 Wheaton, 387. 

Allen became, then, with his own entire consent, the 
creditor of Lloyd & Flagg, though retaining for a while his 
right of ultimate recourse upon Galphin and Footman, as 
sureties for the payment of the debt. But even this rela- 
tion ceased between them after the 21st of December, 1848. 
On that day the bills fell due but were not paid, and no no- 
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tice of non-payment was given to the drawers. There does 
not seem to have existed any sufficient excuse for the omis- 
sion of this notice, the acceptors being the factors of the 
drawers and receiving the crops when made, and the effect 
of the omission is a very familiar principle of commercial 
law. When a bill is duly presented for payment on the day 
it is due, and it be not paid, notice must be given to the 
drawer ; otherwise he will be discharged from all liabili- 
ty, not only to pay the instrument itself, but also the debt 
in respect to which he became a party to it. Chitty on 
Bills, 465. 

From this period, then, all privity between Allen and the 
drawers of the bills was at an end. By the consent of all 
parties, and by the operation of well known and well settled 
rules, Lloyd & Flagg became the sole debtors to Allen, and 
Galphin and Footman were indebted to Lloyd & Flagg, and 
to no one else. While these parties stood in this relation 
to each other, the rights of the other creditors of Lloyd & 
Flagg intervened and became vested in the defendants, 
Holbrook and Archer, as trustees. These rights were reg- 
ulated by the deed of assignment made on the tenth of Jan- 
uary, 1849, and it may be inferred from the statement of 
facts, as it was admitted in the argument, that Allen’s claim 
as creditor was postponed to those of others more favored. 
The debts of Galphin and Footman to Lloyd & Flagg were 
a portion of the effects of the latter, and were conveyed 
with the rest to the defendants to be applied for the benefit 
of preferred creditors. Should they not be so applied ’— 
Any right that Allen might have once had to this particular 
fund he had voluntarily abandoned when, on the 2ist of 
December, 1848, by omitting the notice of non-payment, he 
released Galphin and Footman from their obligation to him, 
and was content to look to Lloyd & Flagg alone for the 
payment of the bills they had accepted. The preferred 
creditors certainly had a claim which might have been en- 
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forced against the assignees for the fund in question, since 
these had received it as a portion of the effects of the as- 
signors, and were bound by the provisions of the deed of 
assignment to pay it to those creditors ; and it is difficult to 
conceive in what respect this claim can be called inequita- 
ble. Allen had abandoned his claim to it and contented him- 
self with retaining his claim against Lloyd & Flagg alone. 

But Allen, in his declaration, alleges that this money was 
paid to the assignees by Galphin and Footman by mistake, 
and he bases his right to recover it upon that allegation.— 
It is true that an action for money had and received will 
lie for money paid by mistake. Buller v. Harrison, Cow- 
per, 567. But in this case is there any such mistake as the 
law here contemplates? It may be, that when Galphin 
and Footman paid the money, they were under the impres- 
sion that their respective bills of exchange had been paid, 
and that if they had been informed that such was not the 
case, they might, in ignorance of their legal rights and ob- 
ligations, have declined paying the assignees. But this 
was a mistake as to the law which imports nothing ; and 
their mistake or ignorance of the facts was not ‘material. 
Though they might have hesitated to pay the money due 
by them, its payment could have been enforced by the as- 
signees. Therefore it is that Allen is in no wise concerned 
in the mistake made by them, if any was made. He could 
not make them pay him, and they would not have volun- 
teered to do so, when they found that they could be com- 
pelled to pay the assignees. 

The right of the assignees to enforce payment against 
Galphin and Footman, is derived from the nature of the 
contract of these last with Lloyd & Flagg. The acceptance 
by this firm of their drafts was the consideration for their 
indebtedness to him—the amount was charged to them on 
the books of the firm. After the 21st of December, 1848, 
they were released from all liability to Allen—Lloyd & 
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Flagg were substituted in their stead, as the sole debtors of 
Allen, with Allen’s consent, and this, as we have said, was 
a sufficient consideration for the debt. Chitty on Bills, 85. 

Lloyd & Flagg’s liability to pay Allen still exists—their 
bankruptcy and assignment have not relieved them from it, 
and no delay or omissions of notice, on the part of Allen, 
will release them, until, by the operation of the statute of 
limitations, a presumption arises that payment has been 
made. 

We think, then, that, regarding the rights of all the par- 
ties to this transaction, true equity dictates that Allen should 
be confined to the position he has selected for himself, that 
of a general creditor of Lloyd & Flagg, and that any at- 
tempt to relieve him, would only be at the expense of the 
paramount equities of others. 

A case reported in Ist Barbour’s Supreme Court Reports, 
at page 486, was relied on by plaintiff’s counsel, as estab- 
lishing Allen’s right to look to the cotton, which is men- 
tioned in the statement of facts, as the proper fund out of 
which the draft which he held should be paid. In the case 
referred to, a draft was drawn by-a consignor of cotton 
upon the consignee,.on account of such consignment, and 
was discounted by a bank, upon the faith of its being paid 
out of the proceeds of the cotton, and was accepted by the 
consignee—it was held, upon the failure of the consignee, 
that his assignees held the cotton, as a trust fund applicable 
to the payment of the draft. This was a proceeding in a 
Court of Equity. We are at a loss to discover in what ma- 
terial points this case resembles the one before us,.even if 
we disregard the difference between the tribunals. 

In the New York case, the draft was. discounted on the 
credit of the cotton, and not of the consignee. In this, the 
cotton, which is claimed by Allen as an equitable fund for 
the payment of his drafts, was not in existence, and had not 
probably been planted at the date of the drafts. It does: - 
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not appear that the drafts were pany in reference to any 
particular cotton, even inembryo, nor, indeed, upon the faith 
of cotton at all. They may as well have been supposed to 
be drawn on the corn, the tobacco, or the sugar, which the 
drawers during the year either did, or might, have sent to 
their factors to be sold; and still less does it appear that 
Allen’s drafts were to be paid out of this particular cotton, 
rather than the remainder of the $2,936 21 due by Galphin, 
and the $283 60 due by Footman. All who dealt with the 
firm of Lloyd & Flagg, and became their creditors during 
the year 1848, were entitled to the same lien upon this cot- 
ton as Allen—that is to say, the lien belonging to them as 
general creditors, and nothing beyond, until a change was 
made by the operation of the deed of assignment. All tra- 
ded with them alike, upon their general credit as merchants, 
and not upon the faith of any specified fund for security, as 
in the New York case. 

We think, therefore, that the Court below erred in deci- 
ding that the law was with the plaintiff, and in giving him 
judgment against the defendants. It must be set aside, and 
judgment for the defendants with costs. 


SAME CASE, ON PETITION FOR REHEARING. 


The Supreme Court cannot take original jurisdiction of a cause, even by con- 
sent of the parties, but an appeal from a final judgment of the Circuit Court 
may be heard and determined here, whether brought up regularly, accord- 
ing to prescribed forms, or when such forms are dispensed with by agree- 
ment. 

Where a case is suomitted to the Court, upon an agreed state of facts, for its 
judgment on the law, such submission is equivalent to a demurrer to the 
evidence. But where facts alone are submitted, and the Court is only called 
on to weigh the evidence, and decide accordingly, there being no question 
of Jaw upon which the merits of the case depend, an appeal, or writ of er- 


ror, does not lie. 
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The counsel for appellee applied for a rehearing in this 
case, and filed their petition according to the rule, setting 
forth the grounds of their application, substantially as fol- 
iows : 

Ist. That Lloyd & Flagg, in the assignment of their ef- 
fects, could not rightfully transfer to the appellants the cot- 
ton received from Galphin and Footman, the drawers of the 
bills held by Allen. It was not their’s absolutely, but only 
for the purpose of paying acceptances first, and then the 
accounts of those individuals. The property, therefore, 
passed cum onere. 2d Story’s Reports, 630, 638. 13th Pe- 
ters, 483. Ist Condensed Supreme Court Reports, 137. 

2d. The cotton was bound by the acceptance, because the 
acceptance was absolute, and the acceptors cannot divert 
it from the payment of the bills held by an endorsee, who 
has advanced his money upon the acceptance. 15th Peters, 
394, 5, 6, 7. 

3d. The assignees cannot occupy a better or a higher po- 
sition than Lloyd & Flagg would themselves have occu- 
pied, if the assignment had not been made. If the drawers 
had placed funds in the hands of the acceptors, (Lloyd & 
Flagg,) those funds were applicable to the payment of the 
acceptances, and could not be applied to other debts due 
from the drawers to the acceptors. In this case, Allen’s 
claim was due, and his right to be paid out of the proceeds 
of the cotton attached prior to the assignment to Holbrook 
and Archer. See 16th Peters, 129, 130, 131, 132. 

4th. The acceptance by Lloyd & Flagg is as if they had 
said in express terms, that the cotton in their hands should 
be held applicable, and should be appropriated to the pay- 
ment of Allen’s claims. See the principle in 5th Wheaton, 
277. 4th Condensed Supreme Court Reports, 647. See, also, 
5th Peters, 599. 

5th. In answer to the view taken in the opinion of the 
Court, that Allen had abandoned his claim against Galphin, 

13 
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it is submitted that this liability of Galphin was not con- 
sidered as involved in the case; and if it was, it is insisted 
that Galphin was not entitled to the notice of non-pay- 
ment, which the Court thinks was necessary, but is liable 
for having withdrawn the fund which was properly appli- 
cable to the payment of the bill. 

6th. The cotton in the hands of Lloyd & Flagg was a 
trust fund for the payment of the drafts. Ist Barbour’s 
New York Reports, 488. They being the factors of the 
drawers, and receiving their crops, it mattered not whether 
the cotton was in existence or not at the time the bills were 
drawn. The cotton was actually delivered, as the record 
shows, prior to the assignment. 

There were other reasons stated in the petition, as consti- 
tuting a sufficient ground for the application, which are no- 
ticed in the opinion of the Court. 


ANDERSON, Chief Justice, delivered the following opin- 


ion: 


The Court have considered the petition filed in this case 
with the attention which the care and labor manifested in 
its preparation merit. They accede to most of the legal po- 
sitions assumed by the counsel, but have been unable to 
perceive their application to the case as it is developed 
upon the record. A material fact is stated as if on the 
knowledge of counsel, but there is no evidence of it before 
_us. Itis said, “ Lloyd& Flagg could not hold the cotton, be- 
cause they had engaged to apply it to Allen.” We find 
nothing of this engagement in the agreed statement of facts. 
The same thing is substantially re-asserted, in characteri- 
zing the nature of Lloyd & Flagg’s acceptance. It is 
said, “their acceptance is nothing more nor less than -if 
they had said in express terms, the cotton in our hands 
shall be held applicable, and appropriated to the payment 
of Allen’s demand.” If this is meant as a mere legal infer- 


‘AW LISRARY 


e) 
: 
c- 
bi. 
e) 
= 
2. 
= 





fe 
s¢ 
a 
e/ 
=: 
3 
= 
bi. 
<e) 
z 
rs 
— 


JANUARY TERM, 1851. 99 








~ Holbrook and Archer, Assignees, ve. Allen—Opinion of Court. 


ence, it assumes the fact that Allen’s draft was the only 
one drawn by Galphin during the whole year, or, at least, 
had precedence of all others. This nowhere appears. On 
the contrary, the record shows that Lloyd & Flagg were in 
the habit of accepting his (Galphin’s) bills, and making ad- 
vances to him ;” and it also appears that, at the close of the 
year, Galphin was indebted to them near $3,000, which we 
are left to infer was the aggregate of the acceptances and 
advances they were in the habit of making. 

We agree to the law, as stated in the petition, on the sub- 
ject of a factor’s lien, but we cannot see its application.— 
The whole of Galphin’s cotton was appropriated to the 
payment of his debt to Lloyd & Flagg, and the factor’s lien 
upon it was consummated by this appropriation. If this 
factor’s lien enured to the benefit of any particular part of 
Galphin’s debt, it nowhere appears that it was the part con- 
tracted, on account of the acceptance in favor of Allen. 

The whole difference between the Court and the counsel 
appears to grow out of this, that the counsel seem to re- 
gard Allen’s draft as the only one drawn during the year— 
while the Court are compelled to consider it as only about 
the seventeenth part of the aggregate of all the acceptan- 
ees and advances. There is no evidence that Allen’s draft 
had priority. On the contrary, it fell due only twenty days 
before the failure and assignment of Lloyd & Flagg, and it 
may reasonably be presumed to be among the last in the 
order of precedence. 

The Court is referred by the petition to the record, as a 
reply to a remark in the opinion of the Court, “that the 
bill was not drawn upon any particular cotton, nor, indeed, 
upon the faith of any cotton at all.” It was obviously the 
meaning of the Court, in making this remark, that Gal- 
phin, though, perhaps, known to the counsel as a cotton 
planter alone, was only made known to the Court as a plan- 
ter, and who sent his crops to Lloyd & Flagg to be sold. 
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There may have been sugar, or tobacco, or corn, as part of 
the crop, for these are all staples of the country, and, there- 
fore, the Court thought it a very vague supposition to iden- 
tify a particular draft, constituting the seventeenth part of 
Galphin’s whole indebtedness, with any particular lot of 
cotton, which may constitute but the seventeenth part of 
his crop. There is nothing apparent to justify the identifi- 
cation ; and if it be said that Allen might select what funds 
he pleased, after it had passed out of the hands of Lloyd & 
Flagg, it would lead to this absurdity, that none of the cot- 
ton, or sugar, or corn, or tobacco, which had once belonged 
to Galphin, and had been sold by Lloyd & Flagg, could ever 
escape the operation of this lien, no matter through how 
many hands it had passed, nor how many and various forms 
it had assumed. 

The Court is surprised to find at the conclusion of the pe- 
tition, the following objection to the judgment of the Court : 
“ One other point remains to be noticed. This case was sub- 
mitted to the Judge of the Circuit Court, upon an agreed 
state of facts. There was no demurrer to the evidence, and 
no bill of exceptions. Where, then, is the authority of this 
Court to adjudicate points of law—to decide questions of 
law raised by the pleadings, and instructions to the jury? 
It cannot try the case as a jury, nor as the Court did below, 
by an agreement of the facts.” 

Little need be said in answer to this objection, beyond a 

_reference to the agreed statement, signed by the counsel, 
who signs as senior counsel to this petition. At the close of 
that statement, we find these words: “The foregoing are 
agreed upon as the facts of the case, and on which the 
judgment of the Court is prayed. And it is further agreed, 
that if either party is dissatisfied with the judgment of the 
Court, the cause is to be carried by consent, without bond, 
in appeal to the ensuing term of the Supreme Court, to be 
docketed and tried during the term.” 
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It is true, that if the subject-matter of this case was not 
within our jurisdiction, we should be bound to notice it, 
though the party were thus estopped by his own consent 
from raising the objection, but we do not so consider it. The 
maxim that consent will not give jurisdiction, is misunder- 
stood, if it is supposed to mean that none of the forms pre- 
scribed as the ordinary mode of prosecuting appeals, may 
be waived by consent. The Supreme Court cannot take 
original jurisdiction, even by the consent of the parties, but 
they can hear and determine an appeal from a final judg- 
ment of the Circuit Court, either when brought up regular- 
ly, according to certain prescribed forms, or when those mere 
forms are dispensed with by agreement. 

In Ist Florida Reports, 271, the Chief Justice, delivering 
the opinion of the Court, says: “The correct rule in the 
eases tried by the Court, sitting as a jury, would seem to be, 
that, where facts alone are submitted, and the Court has 
only to weigh the evidence and determine accordingly, no 
writ of error lies; and where mixed questions of law and 
fact are presented to the Court for its decision, no writ of 
error lies, unless the Court is called upon to decide questions 
of law, or such questions of law arise necessarily out of the 
facts, and are distinctly presented to the Court upon them, 
so that the decision of the points of law will decide the merits 
of the cause, and the decision of the Court is wrong.” In 
this case, such was the fact, and the submission of the 
agreed facts to the Court for its judgment on the law, was 
precisely equivalent to a demurrer to the evidence. The 
same rule is sanctioned in the case of the Southern Life In- 
surance and Trust Company v. Gray, 3d Florida Reports, 
262. 5th Cranch, 358. 3d Cranch, 174. 

The petition for a rehearing must be denied. 
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Mary Ann Porter, Execurrrx, Arretnant, v. Georce W. 
Fercuson, APPELLEE. 


The declarations of a party, made at the time of a transaction, and expressive of 
its character, motive, or object, are indicative of a present purpose and in- 
tention, and are admissible in proof, like any other material facts. 


Letters written and sent by a principal to his factor, with the goods consigned to 
his care, are indicative of the purpose and intention of the principal in re. 
gard to them, and are admissible in evidence, to show the instructions and 
orders given to the factor, or agent. 


An instruction or charge given by the Court, which has nothing to do with the 
issue produced by the pleadings, is erroneous. The jury should respond to 
the issue of fact made by the pleadings. An instruction or charge, there- 
fore, which is outside the case, having a tendency to mislead or divert the 
minds of the jury from the true matter in controversy, is good ground of 
reversal. 


Appeal from a judgment of the Circuit Court of Monroe 
County. 

This was an action of assumpsit, brought by the appel- 
lee, George W. Ferguson, against the appellant, executrix 
of Joseph Y. Porter, and was tried at the Fall term of the 
Court, in the year 1850, Hon. Josern B. Lancaster, Judge 
of the Southern Circuit, presiding. 

The declaration sets forth an alleged verbal agreement 
between Ferguson and Porter, by which the former under- 
took to make and send, from time to time, to the latter, who 
was a merchant at Key West, arrow root, for shipment 
thence to New Orleaus ; and a promise, on the part of Por- 
ter, to receive the arrow root, and ship it to the port of New 
Orleans, for sale in that market, for and on account of Fer- 
guson. The declaration then avers that plaintiff, in com- 
pliance with his agreement, sent to Porter seventeen hun- 
dred and twenty-five pounds of arrow root, worth $140, 
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which was received by him, but which, contrary to his 
agreement, he shipped to Charleston, in the Fall of 1846, 
and that it was lost at sea. By reason whereof, the defen- 
dant became liable to pay to plaintiff the value of the said 
arrow root. 

The defendant pleaded non assumpsit. 

At the trial of the cause in the Court below, the plaintiff 
introduced Thomas J. Ferguson as a witness, who was 
sworn, and deposed to the contract, as laid in the declara- 
tion. 

On the part of the defendant, John W. Porter, who was 
a clerk at the time of the alleged contract of defendant’s 
testator, being sworn as a witness, contradicted in every 
important particular the testimony of plaintiff’s witness.— 
According to the testimony of J. W. Porter, it appeared 
that defendant’s testator undertook to make advances, and 
did make advances, upon arrow root sent to him by Fergu- 
son, and that the agreement between them was, that Porter 
was to take the complete management and control of the 
arrow root—sell it in any manner he might think proper, 
and to the best advantage, and ship it, if he pleased to de 
so, from Key West to any port where he might deem it ex- 
pedient to sell it, or which he might think best for plaintiff’s 
interest ; and that, in the exercise of the discretionary 
power which he had under the agreement, he shipped the 
arrow root in question to Charleston, hearing that it was a 
better market than New Orleans at that time. 

There was no other material or important evidence intro- 
duced or offered on the trial of the cause in the Court be- 
low. 

The Court gave instructions, which presented the true 
issue to the jury; but, at the request of the counsel for 
plaintiff, the following instruction in substance was also 
given, viz: “If the jury believe from the testimony, that it 
was the usage of trade for consignees for shipment at Key 
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West to insure on goods of others sent to them for shipment, 
Without instructions as to insurance, and that J. Y. Porter 
shipped the arrow root in question without insuring it, and 
it was lost at sea, he was liable for the loss, and they ought 
to find for plaintiff.” To this charge, defendant’s counse] 
excepted ; and this instruction (among other errors alleged 
to have been committed by the Court below on the trial of 
the cause, all of which are noticed in the opinion of this 
Court,) is assigned for error. 
Verdict and judgment for plaintiff in the Court below. 


Hogue, for Appellant. 
Towle & Papy, for Appellee. 
THOMPSON, Justice, delivered the opinion of the Court. 


Several grounds of error are assigned upon the transcript 
of the record of the proceedings and judgment in this cause, 
which will be noticed in their order. 

1. The first error assigned is upon the admission of the 
affidavit of the respondent, to prove the loss and destruction 
of certain original letters of Porter, the testator of appel- 
lant, so as to let in secondary evidence thereof. This point 
was very properly surrendered and abandoned by the coun- 
sel for appellant on the argument here. The affidavit of a 
party, as to the loss of a deed, document, or other writing, 
after evidence of the existence thereof by other testimony, 
is clearly admissible. 1st Greenleaf on Evidence, $$ 349, 
558, and authorities cited in the margin. 

2. The second error assigned is founded upon the excep- 
tion taken at the trial to the introduction of the letters of 
respondent to Porter, which were produced by the appel- 
lant under a rule, and offered in evidence by the respondent. 
These letters appear to have been written at the opening, 
and during the continuance of the correspondence between 
the parties as principal and factor, and which seem to have 
accompanied the respective consignments of the goods as 
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they were, from time to time, made. The declarations of a 
party, made at the time of a transaction, and expressive of 
its character, motive, or object, are regarded as verbal acts, 
indicating a present purpose and intention, and, therefore, 
admitted in proof, like any other material facts. 1st Green- 
leaf on Evidence, § 108. These letters are to be consider- 
ed as part of the res gestae, having been written and sent 
by the principal to the factor, with the goods consigned to 
his care, and are indicative of the purpose and intention of 
the principal in regard thereto. They are the instructions 
and directions of the owner of the property to the factor, 
his agent, and if they are not proper evidence, it is difficult 
to conceive how a factor could ever be made responsible to 
his principal for a «eviation from the orders given. It is 
true, they are not conclusive evidence, for the factor may 
have refused to receive the consignment under the instruc- 
tions, or may have insisted on some modification, or altera- 
tion thereof; but thisis for him to show. Upon every point 
of view, the testimony was properly received, and this ex- 
ception is overruled. 

3. The third assignment of error is upon the exception 
taken at the trial to allow a question to be put to the wit- 
ness, John W. Porter. This witness was introduced for the 
purpose of impeaching the credit of Thomas J. Ferguson, 
the witness for the plaintiff below; and the question pro- 
pounded was, “ Have you the means of knowing the gene- 
ral character of Thomas J. Ferguson, and if yea, from such 
knowledge, would you believe him upon oath?” The ques- 
tion being objected to by plaintiff’s counsel, was ruled to 
be improper, and disallowed by the Court. 

In the English Courts, the practice is, to propound the 
question to the impeaching witness, in the precise terms em- 
ployed in the question asked of the witness here, and invol- 
ving in its scope the entire moral character of the person in 
See Phillips on Evidence, 292. Mr. Greenleaf, 
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question. 
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in his treatise on | evidence, ( (volume 1, page 541, note 3) 
says: “ Whether this inquiry into the character and reputa- 
tion of the witness, should be limited to his reputation for 
truth and veracity, or may be made in general terms, invol- 
ving his entire moral character and estimation in society, 
is a point upon which the American practice is not uni- 
form.” In North and South Carolina, and in Kentucky, the 
common law doctrine is practiced and defended ; in other 
States, the rule prevails, which limits the inquiry to the 
general reputation for truth and veracity. A majority of 
this Court are in favor of the recognition of the limited 
rule, as that which is most consonant with reason and 
propriety. For my own part, amidst the conflict of doc- 
trine in the American Courts, I prefer, as the safest course, 
to hold to the common law practice. However, we are all 
of opinion, that, in the present case, the evidence sought 
could have been of but little, if any, importance. Besides 
the attack upon the character and reputation of a witness, 
there are other modes of discrediting him; one of which is, 
by disproving the facts stated by him, by the testimony of 
other witnesses. This was, also, sought in this case, by the 
testimony of the same witness, John W. Porter, whose state- 
ments were in direct opposition to that of the witness, Fer- 
guson. Would the additional statement of Porter, that the 
witness, Ferguson, was a man of bad moral character, and 
in his opinion, unworthy of belief upon oath, give more 
weight to his opposing statements, or furthertend to weaken 
the impression made by Ferguson’s evidence? We think 
not. While the veracity of both stood unimpeached by 
other evidence before the jury, if the opposing and contra- 
dictory statements of Porter did not intrinsically possess 
sufficient merit to contervail the statements of Ferguson, it 
is very clear to our minds, that an impeachment by Porter 
of Ferguson’s character for truth and veracity, would not 
meet with any consideration from the jury. This exception 
s likewise overruled. 
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4. The fourth assignment of error is upon the instruction 
given by the Court to the jury, upon the prayer of the coun- 
sel for respondent. If due attention had heen given to the 
matter put in issue in this cause, it would have been found 
one of much simplicity ; but the pleadings seem to have 
been disregarded at the trial by all parties, and questions 
wholly foreign to the issue have been raised, discussed and 
decided, and are now brought before this Court for review. 
The object of pleading is to ascertain, with certainty and 
precision, the matters of fact which are affirmed on the 
one hand, and denied on the other, and are thus mutually 
proposed and accepted by the parties for decision ; and the 
question, so produced, is called the issue. Under our prac- 
tice, of allowing the defendant to plead as many pleas as 
he may think proper for his defence, even though they be 
inconsistent with each other, sometimes a case presents 
many issues of fact for the determination of the jury, but 
this case is not of that character. 

The declaration is on a special assumpsit, and sets fortha 
contract or agreement by parol between Ferguson and the 
appellant’s testator, which is in substance as follows: that 
Ferguson, who was a manufacturer of arrow root, would, 
from time to time, send and deliver to the said Porter, as his 
factor, parcels of the said arrow root, and that Porter should 
receive and ship the same to the port of New Orleans, and 
there sell, or cause the same to be sold, for and on account 
of Ferguson ; that, in pursuance of said agreement, Fer- 
guson, in September, 1846, delivered to Porter seventeen 
hundred and twenty-five pounds of said arrow root, of the 
value of $140, and which the said Porter, under the agree- 
ment aforesaid, should have shipped to New Orleans, but in 
violation of his agreement, and against the consent of Fer- 
guson, he shipped the goods to Charleston, whereby the 
same were wholly lost. 

The plea is non assumpsit. What is the question of fact 
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evolved by these pleadings? By Reg. Gen. of January 
Term, 1847, title “ Pleadings in Particular Actions,” § 1, it 
is provided that, “ in all actions of assumpsit, except on bills 
of exchange and promissory notes, the plea of non assump- 
sit shall operate only as a denial in fact of the express con- 
tract or promise alleged, or of the matters of fact from 
which the contract or promise alleged may be implied by 
law.” Applying this rule, and guided in its application by 
the examples given in the succeeding paragraphs of actions 
of a kindred character, we say the point of fact in contro- 
versy raised by the plea of non assumpsit in this case is, 
whether such a contract or agreement as that alleged in the 
declaration was, in fact, made between these parties—the 
breach of that contract is not put in issue thereby. 

At the trial of the cause, the Court, on the prayer of the 
respondent, instructed the jury as follows, viz: “If the jury 
believe, from the testimony, that it was the usage of trade 
for consignees for shipment at Key West at that time, to 
insure on goods of others sent to them for shipment, without 
instructions as to insurance, and shipped by them; and J. 
Y. Porter shipped the arrow root in question without insu- 
ring it, and it was lost on the voyage at sea, he became lia- 
ble to pay plaintiff the value of it, and in that case, they 
ought to find for the plaintiff, &c.” Now, what has this 
instruction to do with the issue which the jury were sworn 
to try! The instruction directs the attention of the jury 
to a breach of the contract or agreement, when the breach 
is not put in issue by any plea—a breach, too, which is not 
alleged in the declaration. The breach alleged is for ship- 
ping to Charleston, when he was bound by his undertaking 
to ship to New Orleans, whereby the goods were lost—the 
deviation is the gist of the breach; the negligence or omis- 
sion to effect an insurance on the goods against the perils 
of the sea, which, by the usage of trade, he should have 
done, is not charged. Whether the instruction is or is not 
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correct in point of law, is here not necessary to be decided— 
it was not in issue, and, therefore, irrelevant, and should not 
have been given ; and if it tended to mislead the jury, and 
withdraw their minds from the consideration of the true is- 
sue, it is erroneous. 

The instructions given to the jury in conclusion, it is true, 
do put the issue made by the pleadings to the jury, but these 
instructions are also justly obnoxious to the same charge of 
introducing extraneous matter, for they also put tothe jury 
the question of the breach of the contract, when, in fact, the 
breach was neither denied, nor confessed and avoided, by 
plea. As before remarked, the appellant had, in the Court 
below, put her defence on the simple and isolated ground, 
that her testator never made any such agreement as that 
alleged in the declaration. No evidence was pertinent or 
proper, save what would conduce to prove or disprove this 
fact, and saving, also, the proof of the value of the goods, 
as a guide to the jury in the assessment of damages, in case 
they found the issue for the plaintiff. 

It becomes, therefore, very important to inquire, whether 
the jury were probably misled by the instruction first given, 
and their attention thereby withdrawn from the considera- 
tion of the true, and directed to a false, issue? It will be 
seen, from the evidence set forth in the bill of exceptions, 
that the testimony on the subject of the agreement was very 
contradictory—the witness for the plaintiff stating it dis- 
tinctly and clearly as it was set forth and alleged in the 
declaration, and the witness for the defendant stating as 
distinctly and clearly the reverse, by affirmative allegations 
of other and inconsistent terms and conditions of the agree- 
ment in relation to the arrow root. In the absence of the 
first instruction, we should have presumed that the jury, un- 
der the last instruction, had duly exercised their province of 
weighing the testimony, and had responded to the issue, that 
there was such contract, agreement and undertaking as 
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that alleged in the declaration ; but when we reflect that 
thetask of deciding between the opposing and contradictory 
statements of two persons is at all times unpleasant, and 
that jurors, like other men, are ever ready to avail them- 
selves of any fair and honorable means to decide the con- 
troversy without passing upon and impugning the veracity 
of any of the witnesses, and examine the first instruction 
given them, we are led irresistibly to the conclusion that 
the jury in this case must have based their verdict upon 
that charge. They could find this instruction upon the con- 
tract as stated by either witness. It placed the plaintiff’s 
claim, not upon the contract set forth in the declaration, 
but upon the negligence of the defendant’s testator in his 
eapacity of factor, in omitting to do that, in the perform- 
of his duty as factor, which, by the usage of trade, he should 
have done, to wit, to insure the goods shipped against the 
perils of the sea, by means of which negligence, the goods 
were lost. Both witnesses proved a contract of factorage. 
The plaintiff’s witness a special and particular agreement, 
that the goods were to be re-shipped by the factor to New 
Orleans, for sale there—the defendant’s witness proved that 
the agreement was, that the factor was to ship to any port 
or place he pleased, or which he might think to the interest 
of his principal. By changing the issue from the one made 
by the declaration and plea, to wit, the making the agree- 
ment itself, and putting it before the jury, on the question of 
negligence, it is evident the jury would conclude it unne- 
cessary to decide the question of credibility resulting from 
the contradictions of the witnesses, because, if the liability 
of the factor depends on the question of diligence, and they 
find he has been negligent under the agreement proved, 
their duty is accomplished, by finding that issue. They 
could, under the statements of either witness as to the con- 
tract, respond to the case made by the instruction, and proba- 
bly felt themselves bound to do so, although they may have 
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believed that the plaintiff had failed to prove the contrac 
as laid in his declaration ; and yet the only issue they were 
sworn to try was, whether there was, in fact, such contract. 

The breach laid in the count not being denied or confess- 
ed or avoided by plea, was admitted, and the jury finding 
the issue upon the agreement for the plaintiff, were author- 
ized to proceed to the assessment of the damages sustained, 
according to the evidence on that point of the value of the 
goods. We may remark in this connection, that, although 
the declaration contains, in addition to the special count be- 
fore referred to, a count for goods sold, and money had and 
received ; yet it is not claimed or pretended that any evi- 
dence was offered to the jury to authorize a finding upon 
that count, and for which reason we did not notice it, in ad- 
verting to the case made by the declaration. 

5. Three instructions were asked for in the Court below 
by the appellant here, and upon the refusal of the Court to 
grant the prayer an exception was noted, and this excep- 
tion forms the fifth assignment of error. We do not ex- 
press any opinion upon the principles of law asserted by 
these instructions, but we say, that, as they relate entirely 
to the question of the assumed obligation of the factor to 
procure insurance on the goods, a matter not legally and 
properly in controversy in the cause, they were irrelevant, 
and for that cause ought not to have been given. 

We regret very much indeed, as the amount involved in 
this controversy is small, that we are compelled to remit 
the case for a new trial, but believing as we do that the 
jury were misled by the oral issue made at the trial upon a 
breach of the contract, not the breach assigned in the dec- 
laration and not in any wise in controversy in this suit, we 
have but one plain duty before us, which is to order and ad- 
judge that the judgment of the Circuit Court be reversed 
and set aside, and the cause remanded for a new trial, in 
accordance with this opinion. 
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Kipper M. Moore anv J. C. Montrorp, Execurors, Arret- 
LANTs, V. Dante. Hamittron, Guarpian, APPELLEE. 


Executors have no authority to invest money belonging to the estate of their 
testators on personal security. If they do so, it is at their hazard, and on 
their own responsibility. They are personally liable, if the security proves de- 


fective. 


The statute of this State requires executors, administrators and guardians to take 
mortgage security for the money of minors invested by them, and this 
power must be exercised under the direction, and with the sanction and ap- 
proval, of the Court of Probate. 


When the accounts of executors or administrators are finally adjusted and closed, 
it is their duty to pay over to the guardian of the minors their distributive 


share, and not loan it out, (if in money,) even on mortgage security. 


Bank bills are treated as money, and it is not to be presumed that the Legisla- 
lature in using the word money, meant only gold and silver. It was not 
intended that executors and administrators should treat such bills as other 
personalproperty, and sell them at public outcry. 


Where executors or administrators treat bank bills, left by a decea3ed person, as 
money, if they invest in a mode not in accordance with the directions of 
the law, even though they act in good faith, and with an honest purpose 
of benefiting the estate, they are responsible for any loss that may ensue 
from the exercise of such discretion in a manner not warranted by the law. 


On the 23d day of January, 1849, the account of Kidder 
M. Moore and John C. Montford, executors of the last will 
and testament of William Turner, deceased, filed as to the 
Spring Term of the Court of Probates of the County of 
Leon, was examined by James E. Broome, Judge of Pro- 
bate of said County. Daniel Hamilton, guardian of the 
infant children of the deceased, who are distributees under 
the will, by Thomas Randall, his attorney, having notified 
the Court that he objected to the allowance of an item 
claimed by said executors as a credit, amounting to $1,612 
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50, a sum due and owing from William P. Craig and Ed- 
ward Lockerman, who, it was alleged, were insolvent ; and 
the Court having, on the testimony of Richard Hayward, 
considered that, at the time of the loan of said sum to Craig 
& Lockerman, the executors had acted in good faith and 
with prudence, and to all appearance, for the best interest 
of the estate of Turner, allowed the said executors a credit 
for the amount claimed as insolvent. To this allowance, 
Hamilton, guardian as aforesaid, excepted, on the ground 
that the loan made was contrary to law, and prayed an ap- 
peal to the Circuit Court of the County of Leon, which was 
granted. 

The testimony of Richard Hayward, which was taken be- 
fore the Probate Judge, was as follows: That he came ‘to 
the Territory of Florida in company with Edward Locker- 
man, in 1828—that he knew said Lockerman in Maryland, 
He was, at that time, considered unembarrassed, and pos- 
sessed ample means to carry on his business—that he did, 
apparently, a prosperous business up to the year 1840, or 
1841. That deponent was well acquainted with the busi- 
ness of said Lockerman, and in the month of March, 1841, 
would have considered him (the said Lockerman) as good as 
any man in the Territory, and would have taken the en- 
dorsement of said Lockerman with as much confidence as 
he would have taken that of any ether man of his acquain- 
tance here. Deponent believes, in March, 1841, that the 
said Edward Lockerman was worth fifty thousand dollars 
over and above his liabilities. Deponent knew William P. 
Craig in the year 1841—supposed him to be good for his 
contracts. He held a large property—had lost largely in 
St. Joseph’s speculations, but deponent supposed him sol- 
vent, and would, at that time, have loaned said Craig, with- 
out security, sixteen hundred dollars of the bills of the 
Union Bank of Florida, to be returned in good funds. 

The Circuit Court of the County of Leon, Hon. Tomas 
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Batrzett, Judge of the Middle Circuit, presiding, at the 
Fall Term of said Court, A. D., 1850, set aside and reversed 
the decision of the Judge of Probate, and remanded the 
cause, with directions to disallow the said item, and from 
this judgment, Moore and Montford appealed to this Court. 

The consideration of the note given by Craig & Lock- 
erman, for the $1,612 50 loaned by the executors, was Union 
Bank bills of that amount, which were admitted to be 25 
per cent. below par funds at the time of the loan, and 
the note was made payable to K. M. Moore, one of the ez- 
ecutors of William Turner. 

The appellants, by their counsel, assign the following er- 
rors apparent of record in this cause : 

First. The item of sixteen hundred and twelve fifty one- 
hundredth dollars, in the account rendered by the appellants, 
as executors in the Court of Probate, ought not to have been 
disallowed by the Circuit Court, as a credit in favor of the 
executors, who are appellants. 

Second. The proceedings are irregular, in not exhibit- 
ing to the Court the names of any persons entitled to any 
interest in the subject matter in controversy. _ 

Judge Baker, of the Middle Circuit, sat in the place of 
Justice Tuomrson, who had been of counsel in the Circuit 
Court. 


Archer, for Appellants, contended— 


That the Judge of the Circuit Court erred in deciding 
that the law, 207, Thompson’s Digest, applied to this case. 
That law requires loans by executors to be made under the 
direction of the Court, secured by mortgage. This was not, 
strictly speaking, a loan, but a sale of personal property, 
which the executors are authorized to dispose of. See 
Thompson’s Digest, 202. Union Bank paper was perish- 
able property—which paper, at the time of the alleged loan, 
was depreciated 20 or 25 per cent. The executors made 
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the best disposition of it, by selling it to those who are 
proved to have been good, solvent men at the time; and 
an executor can only be required to manage the estate as 
the testator himself would have done. Union Bank notes 
were not money, but choses in action. 

As to the second error assigned, the infant children have 
no legal title to any portion of the estate, and can have 
none, until the estate is closed and finally settled up. Ci- 
ting argument of counsel in Moseley v. Williams, 2d Florida 
Reports. 

Branch, for Appeliee, cited— 

Thompson’s Digest, 207, to show the law prescribing the 
duty of executors, administrators and guardians, in cases 
like the one before the Court. The executors in this case 
should be held to the consequences of their failure to do their 
duty according to law. If they should be so held, then they 
were not entitled to the credit which they were allowed by 
the Judge of Probate, and the Judge of the Circuit Court 
did not err in reversing the decision, and directing the item 
claimed to be disallowed, for the reason that the loan was 
made contrary to law. 

Executors are responsible for money loaned on personal 
security. See 2d Williams on Executors, 1547. If they 
loan on personal security, it is at their risk. 9th Law Li- 
brary, 122. 

In this case, it appears from the account filed in the office 
of the Probate Judge, that these executors claimed and 
charged commissions on Union Bank money. They sold 
real estate in 1841, for Union Bank paper, and thus recog- 
nized it as money. Besides, in 1840, the paper of this Bank 
was current as money in the country, though it did not pay 
specie, having suspended in 1837. But if these executors 
had regarded the paper of this Bank as perishable property, 
as is contended for by the counsel for appellants, why did 
they not put it in their schedule as such? Their account, 
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stated by the Court from accounts and vouchers in the of- 
fice of the Judge of Probate, filed in 1844, shows not only 
that they did not so regard it, but that they actually were 
allowed, and got the benefit of the depreciation of the Union 
Bank notes. 


SEMMES, Justice, delivered the opinion of the Court. 


This case comes before the Court on an appeal from Leon 
Circuit Court, and the principal facts presented by the re- 


cord are these: On the 30th of March, 1841, Moore, one of 


the executors of William Turner, deceased, having in his 
hands the sum of $1,612 50 in bills of the Union Bank, be- 
longing to the estate of his testator, loaned the same to 
Craig & Lockerman, who executed and delivered to him 
their note, in the following words: 
$1,612 50. On the first day of January next, we, or 
either of us, promise to pay to K. R. Moore, one of the ex- 
ecutors of William Turner, deceased, sixteen hundred and 
twelve fifty one-hundredth dollars, for value received. 
W. P. CRAIG, 
EDWARD LOCKERMAN,-Sec’y. 
The drawers of this note becoming insolvent, it remained 
uncollected in the hands of the executors. Afterwards, on 
the 25th of October, 1849, an account of the executors with 
the estate, bearing date in April, 1844, was filed in the of- 
fice of Probate for Leon County, and in this account ap- 
pears this item of $1,612 50, reported as insolvent. To this 
account, is annexed a statement of the Judge of Probate, 
thatthe account as stated is on the supposition that the 
$1,612 50, received at the death of the testator, was in 
Union Bank notes, &c. On the same day, the attorney for 
respondent filed in the Probate office the following excep- 
tion: “Daniel Hamilton, guardian of the infant children, 
who are distributees under the will of William Turner, de- 
ceased, by Thomas Randall, his attorney, appears in Court, 
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and makes exception to the decision of his Honor, the Judge 
of Probate, by which the executors are allowed a credit for 
$1,612 50, the amount of the loan made to Craig and Lock- 
erman, on their returning the note and judgment thereon as 
being insolvent, on the ground that said loan was made con- 
trary to law, and prays an appeal.” 

By evidence taken before the Judge of Probate, it ap- 
pears that, at the time the loan was made to Craig & 
Lockerman, they were wealthy and amply able, as was 
supposed, to respond to their liabilities; and it further ap- 
pears by the record, that the bills of the Union Bank, at or 
about the date of the note, were depreciated to the extent 
of twenty-five per cent. 

The allowance of the credit of $1,612 50 constitutes the 
subject matter of the present controversy ; and the ques- 
tion presented to the consideration of the Court is, as to the 
authority of the executors to dispose of the bills of the 
Union Bank in the manner they did. 

The authority of executors to invest money belonging to 
the estate of their testators on personal security, has been 
the subject of frequent adjudications in the English Courts. 
In some of the earlier decisions, a discretion to some ex- 
tent, when exercised in good faith and with due caution, 
seems to have been conceded to executors in this respect ; 
but the more recent cases make no such concession, and 
the doctrine may now be considered as settled in England 
that an executor cannot invest on personal security; if he 
does, it is on his own responsibility, and at his own hazard. 
Precedents in Chancery, 272. Wilkes v. Steward, Cooper’s 
Equity Reports, 6. 

In the case of Terry v. Terry, Chancery Precedents, 273, 
the Court say, that the rule is now well established, that an 
executor or administrator, lending money of the deceased 
on bond, or promissory note, or other personal security, 
though not guilty of a legal devastavit, yet is guilty of a 
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breach of trust in equity, and is personally liable, if the se- 
curity proves defective. 

It is true, that, where an executor exercises reasonable 
care and diligence in the strict line of his duty, he will not 
be liable for any deficiency of the money in his hands, or for 
the insolvency of any person who may be intrusted with it; 
yet, if he travel out of that line of duty, and assumes to in- 
vest any part of the property of the estate in funds, or upon 
securities not authorized by law, and a loss ensue by insol- 
vency or otherwise, he will be liable, however unexpected 
the result, or however free his conduct may have been from 
improper motive. See Clough v. Bond, 3 Mylne & Cr., 496. 

If an executor, without good reason, leave money due 
upon personal security, which, though good at the time, af- 
terwards fails, he will be responsible. 5th Vesey, 1839, 
Ist Maddock, 290. And the case is much stronger, where 
he makes the investment improperly, as upon personal se- 
curity. 2d Williams on Executors, 1547. See, also, 7th 
Blackford’s Reports, 529. 2d Wheaton’s Reports, 32. 

Ina case reported in 2d Cox’s Chan. Cases, 1, Lord Kenyon 
held that a trustee could not lend an infant’s money on pri- 
vate security; if he did, he would become responsible, if 
the obligors became insolvent, though they were in very 
ample circumstances at the time of the loan ; that the rule 
was a wise and excellent one, and should be adhered to. 

Independent of the authorities referred to, the provisions 
of our statute seem comprehensive enough to determine the 
question before us. “ Executors, administrators and guar- 
dians may, by leave of the Court, retain in their possession 
the money of any minor, paying for the same lawful inter- 
est, or shall, under the direction of the Court, put out the 
money of the minors at interest, upon such mortgage secu- 
rity as the Court shall allow, and if such security be taken 
bona fide, and shall prove insufficient, it shall be the loss of 
the minor, &c.” Thompson, 207. It will be observed that 
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the statute not only restricts the power of executors to 
mortgage security, but as a further protection of the interest 
of minors, very properly annexes to the exercise of that 
power, the sanction and approval of the Court of Probate. 

To avoid the operation of this statute, it is contended by 
counsel for appellant, that these infant children, who are 
distributees under the will of Turner, have no /egal title to 
this money, or any portion of the estate, and can have none, 
until the account of the executors is closed, and the estate 
finally settled up. This doubtless is true, and yet they have 
such an interest in this fund and the other property, as would 
authorize the Courts to interpose their power, and protect 
the estate from waste and mismanagement. Our statute 
recognizes this interest as a direct and personal one, by 
empowering the Court of Probate, upon their application, 
through their guardian, and proof of mismanagement on 
the part of the executors, to require of the latter bond and 
security for the due administration of the estate. Thomp- 
son, 210. Besides, the effect of the argument is to render 
the provision of the statute, as to executors and administra- 
tors, wholly unmeaning and inoperative ; for upon their ac- 
counts with the estate being finally adjusted and closed, it 
is their duty to pay over to the guardian of the minors their 
distributive share, and not loan it out, (if in money,) even 
on mortgage security. 

It is also insisted that these bank bills are not money, and 
are, therefore, not within this statute. That they are not 
money strictly speaking is conceded, and the same may be 
said of the bills of all other banks ; and when depreciated, 
they lose, to a certain extent, even their representative char- 
acter. Less their depreciation, like other bank notes, they 
are, in conformity with common usage and common under- 
standing, regarded as money. 

In the case reported in 12th Johnson’s Reports, 220, the 
Court say, that bank bills are treated civiliter as money, 
and a tender is good, unless specially objected to. 
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The Legislature, in the use of the word money in this 
statute, doubtless intended to give to it its general significa- 
tion ; for it can hardly be supposed that it was contemplated 
to restrict the word to gold and silver, and require executors 
to loan that on mortgage security, while bank bills should 
be regarded and sold at public outcry, as other personal 
property. 

But independent of these considerations, the defence set 
up by these executors is far from being a meritorious one; 
for in all their dealings with the estate, they have regarded 
the bills of the Union Bank as money. If they considered 
them as the other personalty belonging to the estate, why 
put them in their schedule as money ? Why retain the bills 
of this bank in their hands, for the avowed object of paying 
the debts of the testator, and for which purpose it is not pre- 
tended they were not available? Besides this, by reference 
to their account, we find that in 1841, they sold the real es- 
tate of the testator for bills of this bank, amounting to the 
sum of $1,695, and charged commissions on this amount 
with interest, less the depreciation, at the rate of six per 
cent. As to the sum now in controversy, we find in their 
aecount this charge—*“ To commissions on cash on hand at 
the death of the testator—say $1,623 50, at 6 per cent— 
$97 41.” 

It further appears that, after being allowed by the Probate 
Court the sum of $553, for depreciation on the proceeds of 
their own sale of the real estate, they retain $750 in these 
bills to pay out as money, for and on account of the estate. 

These facts sufficiently indicate their own opinion as to 
the character of these bills. The Court is not disposed to 
give them a different character, and one, in its opinion, not 
contemplated by the statute. The Court is of opinion that 
bank bills left by a deceased person, and coming into the 
hands of an administrator or executor, should be regarded 
‘as money, under the provisions of our statute ; and that the 
executors in this case, having failed to invest this money in 
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the mode prescribed by law, the estate should not suffer on 
account of the misapplication of this fund. 

In loaning this money, these executors no doubt acted in 
good faith, and with an honest purpose of benefiting the 
estate ; but in discharging the trust committed to them, they 
have assumed to exercise a discretion which the law does 
not warrant, and it is out of the power of this Court to shield 
them from its consequences. 

The Court can discover no reason in this case for relax- 
ing the rule, as laid down in the authorities; but, on the 
contrary, many considerations of a public nature might be 
invoked, why the English rule, strict as it is, should be rig- 
idly adhered to, and especially where the interest of minors 
is affected. 

Let the judgment of the Circuit Court be affirmed. 


Joun B. Doceert, Puamntirr 1 Error, v. Marcen.vus Jorpan, 
DerenDANT IN Error. 


When a petition for rehearing is postponed or continued, there should be an or- 
der made simultaneously with the order of continuance, vacating or suspend- 
ing the judgment. 

The principle settled and decided at the January Term, 1849 and 1850, in the 
case of Doggett v. Jordan, approved and re-asserted. See 2d Florida Re- 
ports, 541, and 3d Florida Reports, 215. 

It is not a good ground for the rehearing of a cause, and setting aside the mature 
and deliberate judgment of the Court, that it differs from a previous judg- 
ment, made upon a misapprehension of the record. [f this was allowed, it 
would be to perpetuate error, for the sake of consistency. 


This cause was decided at the January Term, 1850. See 
3d Florida Reports, 215. The defendant in error filed a pe- 
tition for rehearing, which, for want of time, was not con- 
sidered at that term. 
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The petition sets forth the ground of the application, and 
is as follows, viz: 

Defendant in error by his counsel moves and petitions the 
Court for a new hearing of this cause, and assigns the fol- 
lowing reason : 

The Court, in the opinion pronounced on yesterday, re- 
versed the judgment of the Circuit Court in favor of Jor- 
dan, for a cause which was assigned as error at the last 
term of this Court, and expressly overruled “per curiam.” 

The Chief Justice, delivering the opinion of the Court 
in this cause, at the last term, (See Reports 1849, page 551, 
552,) says : “ The fifth error alleged seems to have been as- 
signed under a misapprehension of the provisions of our 
judiciary act, the 12th section of which (Duval’s Compila- 
tion, page 92—Thompson’s Digest, page 327, No. .2,) de- 
clares “That when any original writ or summons has been 
sued out against two or more defendants, and returned by 
the sheriff, or other officer, served upon one or more of the 
defendants, and that the other defendants do not reside in 
said district or county, as the case may be, it shall be lawful 
for the plaintiff, at his option, to proceed to judgment against 
those upon whom process has been served, or to obtain from 
the Court time to perfect service,” &c. We have seen that 
the summons in this case was issued against John B. Dog- 
gett and Henry Doggett, and that it was returned “ served 
on John B. Doggett, and that Henry Doggett did not reside 
in this (Leon) county.” This brings the case within the 
provisions of that statute. The plaintiff elected to proceed 
to judgment against John B. Doggett, the defendant upon 
whom process had been served, and we see “no reason to 
doubt his right todoso. The fifth error, therefore, is not 
sustained.” 

It will be perceived, by reference to the “ fifth” error 
here alluded to and overruled, that it is identical with 
the only error now assigned and sustained. The facts in 
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regard to this point were exactly the same at the last term 
as at this. We contend, therefore, that this Court has al- 
ready decided this point in this cause. The defendant in 
error (Jordan) has acted upon that decision, by going to 
trial with the pleadings and return of the sheriff the same 
as they were at the last term. Had the Court, when this 
ease was brought before it at the last term, sustained the 
“fifth” error assigned, Jordan would have had it in his 
power, at the new trial, to have altered his pleadings, so as 
conform to the opinion of the Court ; but the Court having 
refused to sustain the “fifth” error, and having decided 
that it was not error in him to proceed as he then did, and 
now does, in regard to this point, he went into the new trial 
with the pleadings and return of the sheriff unaltered. At 
the new trial, he obtained another verdict and judgment. 
We respectfully submit whether that verdict and judgment 
should be now set aside and reversed, for a cause which was 
then determined by this Court, after argument and delibera- 
tion, to be no proper ground for error. 


Long & Walker, for Petitioner. 


Branch, for Defendant. 


ANDERSON, Chief Justice, delivered the opinion of the 
Court. 


The petition for a rehearing in this case was filed during 
the last term of the Court, but for want of time, its conside- 
ration was postponed to the present term. 

We have found no precedent for an order of continuance 
in relation to a petition of this nature, but we suppose that 
it is a necessary incident to the general powers of the Court, 
and so deeming, we have no hesitation in considering it. 
The difficulty which it has been suggested might arise from 
granting a rehearing after the former judgment was execu- 
ted, might be avoided by an order vacating or suspending 
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the judgment, made simultaneously with the order of con- 
tinuance. This was omitted at the last term, but we under- 
stand no action has been taken upon the judgment in this 
this case, and, therefore, no inconvenience can result from 
the consideration of the petition. The future observance by 
the Court of the practice of suspending its judgment, when 
it finds it necessary to continue a petition for rehearing, will 
sufficiently provide against the occurrence of any difficulty 
hereafter. 

The ground upon which the petitioner asks for a new 
hearing is a single one, and is thus stated: “The Court, in 
the opinion pronounced on yesterday, (during the term of 
1850,) reversed the judgment of the Circuit Court in favor 
of Jordan, for a cause which was assigned as error at the 
last term of this Court, and expressly overruled “per cu- 
riam.” 

In proof of this allegation, the petition refers to the opin- 
ion of Chief Justice Douglas, upon the fifth error assigned 
in the record of 1849, which error is in these words: “ The 
Court erred in entering judgment against John B. Doggett 
alone, if John B. Doggett was liable as a partner of Henry 
Doggett.” This error was not sustained, for the reasons 
given by the Chief Justice, which were based upon the re- 
turn on the writ first issued in the case. In the argument 
of counsel in this case, printed at length in the report of the 
case, no reference is made to this fifth error whatever. 

The case having been sent back for a new trial, was 
brought up again to the Supreme Court in 1850, and the 
only error assigned was the same in substance with the fifth 
error as assigned on the previous appeal. On this occasion, 
the error was sustained. 

On looking into the opinion of the Court, it will be at 
once perceived that the attention of the Court was called 
to a different state of the record from that which they sup- 
posed it to be in the year previous. In the first case, the 
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attentionof the Court was directed to the return on the first 
writ, and we think their decision in reference to that return 
was correct. In the second case, their attention was di- 
rected to the fact that, subsequently to the return on the first 
writ, the plaintiff procured, by order of the Court, an alias 
summons to issue to Henry Doggett, upon which the sheriff 
made return in the following words, to wit: “ Not in the 
county.” 

It also appeared from the record, that judgment was ren- 
dered in favor of the plaintiff, Jordan, against John B. Dog- 
gett, and that there was no order of the Court, showing 
what disposition had been made of the suit as to Henry 
Doggett. 

Theerror assigned was “a departure in the judgment from 
the writ and declaration, which renders said judgment re- 
versible—that the writ and declaration being joint against 
John B. Doggett and Henry Doggett, and the judgment 
against John B. Doggett alone, there should have been some 
order or judgment of Court, showing what disposition had 
been made of said suit-as to Henry Doggett.” For reasons 
which seemed sufficient to the Court, and which, to our 
minds, are conclusive, this error was sustained, and the 
judgment below was reversed. 

If there was error in the first decision of this case, it 
arose from the fact that the Court did not have their atten- 
tion called to a particular portion of the record, to which it 
was called on the second occasion, by a more particular as- 
signment of error. The granting of a new hearing now, 
having in contemplation the setting aside the more mature 
and deliberate judgment of the Court, because it differed 
from a previous judgment, made upon a misapprehension 
of the record, would be to perpetuate error, for the sake of 
consistency—a policy which is vicious in all professions, 
but in a Court of Law of the last resort, it would be evi- 
dently unbecoming and mischievious. 











126 SUPREME COURT 
en . = a 2) 
Love, Sheriff, vs. Williams.—Statement of Case. 





We are relieved from all apprehension of any injustice 
being done in this case, by the fact that the judgment now 
complained of being an order for a new trial, is not conclu- 
sive as to the rights of either party. A simple amendment 
of the sheriff ’s return, would effectually remove any obsta- 
cle that the opinion of the Court interposes to the prosecn- 
tion of the plaintiff’s claim in the Court below. New trials 
are available for the correction of the mistakes of the 
Courts, as well as for those of the jury. 

The petition for rehearing is denied. 


Samvet B. Love, Sarrirr, Areecvant, v. Wittram WILLIAMs, 
APPELLEE. 

The lien of an execution does not constitute, per se, a right of property in the 
thing itself, but a right to levy upon and sell it, for the satisfaction of the 
debt. But any sale or assignment of the defendant’s personal property after 
the delivery of the writ of fieri facias to the sheriff is ineffectual as to the 
lien of the writ. ‘ 

Where two writs of execution are delivered to the sheriff, and he executes the 
one last delivered first, the property of the goods is bound by the sale, and 
the money must be paid over to the plaintiff in the writ under which 
the sale was made. The plaintiff in the writ last delivered has his remedy 
only against the sheriff, for the breach of duty in not executing first that 
writ which was first delivered to him. 

Where the sheriff has been guilty of a breach of duty in not levying the execution 
which was first delivered, the courts cannot give relief summarily, by motion 
or rule. The proper remedy is an action on the c1se for a false return, or 
for not levying the writ. 

The record in this case shows the following state of facts 
and proceedings in the Court below, viz : 

William Williams, on the 14th November, 1842, obtained 
judgment against James Lanier, Robert L. Harrison and 
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Uz Wood, for $1,328 10, in the late Superior Court in Gads- 
den County. A fieri facias issued thereon, and on the 11th 
May, 1844, an alias writ of fieri facias was sued out, return- 
able when satisfied, which was delivered the same day to 
John G. Camp, Marshal of the Middle District, and was in 
his hands, unexecuted, when the.State government was or- 
ganized, and on the Ist November, 1845, was turned over 
by him to Benjamin C. West, who had been elected sheriff 
of the County. 

A few days prior and up tothe 12th November, 1849, (the 
appellant, Samuel B. Love, having been elected sheriff,) the 
late sheriff was engaged in delivering the precepts and pa- 
pers in his office to his successor, the appellant, which was 
thus effected :—Robert C. Lester, the Clerk of the Court, 
was employed by the late and newly elected sheriffs to pre- 
pare a list or schedule of the executions, and which the 
new sheriff, Love, receipted to his predecessor for Lester 
does not recollect whether the above mentioned fieri facias 
was among the papers so turned over; but James Hine, 
who was deputy for the former sheriff, says he saw the fieri 
facias among the papers so turned over to Love. 

On the 12th November, 1849, the Court-House at Quincy 
was destroyed by fire and, with it, all the records and pa- 
pers of the clerk’s and sheriff’s offices, except the files of 
the causes for trial at the approaching term. 

On the 14th November, 1849, Richard H. Wilson, Execu- 
tor of James Wilson, recovered judgment in the Circuit 
Court of the Middle Circuit for Gadsden County against 
Robert L. Harrison, for $2,057 29, on which he sued out a 
fieri facias on the 27th November, 1849, and which was de- 
livered te the appellant, Love, the Sheriff of the County, on 
the same day, and by him levied on the 29th of the same 
month upon three slaves and 400 bushels of Corn, the pro- 
perty of the defendant in execution. The property was sold 
on the 7th January, 1850, for the sum of $1,050; of which 
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sum, thirty-four dollars and two cents were levied for his 
costs and commissions, leaving a balance of one thousand 
and fifteen dollars and ninety-eight cents nett proceeds of 
said sale. 

On the 7th January, 1850, the plaintiff in the first fier 
facias served the sheriff with a notice, in the following 
terms: 

William Williams, plaintiff, v. James Lanier, R. L. Harri- 
son and Uz Wood, defendants.—Assumpsit. 

In November term, A. D., 1842. Judgment for, to wit, 
$1,400, in late Superior Court for the County of Gadsden, 
State of Florida. Last alias writ of fiert fucias came to the 
hands of the proper officer, 11th day of May, A. D., 1844. 
The above described writ of fieri facias is in your hands, 
and there is still due and owing upon the same to the said 
William Williams the sum of, to wit, $1,600. 

You are hereby notified that the said William Williams 
will hold you accountable for any property or money that 
is now, or may hereafter, come to your possession, belonging 
to said James Lanier, Robert L. Harrison and Uz Wood, or 
either of them, until said writs of fieri facias are fully and 
completely satisfied. WILLIAM WILLIAMS, 

by his Attorney, John Erskine. 

To Samuet B. Love, Esq., 

Sheriff of Gadsden County, State of Florida. 

Endorsements thereon, viz: I accept due, and sufficient, 
and timely service of the within notice. 

S. B. LOVE, Sheriff. 

Quincy, January 7, 1850. 

And on the 10th January, 1850, the said Williams filed 
his petition to the Circuit Court, praying the establishment 
of the record of the judgment and of the writ of fieri fa- 
cias, which had been destroyed by the fire of the 12th No- 
vember, and such proceedings were had, that, on the 20th 
day of May, 1850, the Court ordered that the judgment be 
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revived and substantiated, with the same force and effect 
as if it had not been destroyed ; and on the 22d day of May, 
1850, ordered and directed that a substantial copy of the 
writ of fieri facias, which issued on the 11th May, 1844, 
should be prepared by the clerk and issued, and that, when 
issued, should be substituted in the place of the original, 
which was destroyed. 

On the 21st May, 1850, Williams, the plaintiff in the fieri 
facias against Lanier, Harrison and Wood, moved for and 
obtained a rule upon the appellant, to show cause why he 
does not pay over to the plaintiff $1,050 in his hands, col- 
lected from the defendants in said suit. 

To which rule, the appellant answered as follows, viz : 
“In answer to the rule entered in this case, on the motion of 
John Erskine, Esq., attorney for the plaintiff, the sheriff says 
that he does not know whether any execution ever came to 
his hands in the above stated case; but if the execution in 
this case did come to his hands, it was destroyed in the fire, 
which consumed the sheriff’s office on the 12th day of No- 
vember, A. D., 1849. That, afterwards, on the 27th day of 
November, 1849, an execution came to his hands in favor 
of Richard H. Wilson, executor of James Wilson, against 
Robert L. Harrison, for the sum of $2,057 29-100, which he 
levied on the following property: Judy, about 24 years of 
age, and her 3 children—Sarah, about 6 years —Kinch, 
4 years, and John, about 2 years; which property was 
sold, under and by virtue of said execution, for the sum of 
$1,050, which, after deducting $34 02-100, left a balance of 
$1,015 98-100—of which sum, he paid over to R. E. Gibson, 
attorney of Richard H. Wilson, executor as aforesaid, $1,- 
000, leaving in his hands $15 98-100, subject to the order 
of this Court. S. B. LOVE, Sheriff.” 

Exhibiting with his return a copy of the fieri facias of 
Wilson’s executor v. R. L. Harrison, with the levy and sale 
endorsed thereon. 

17 
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On Thursday, November 21, 1850, the Circuit Court made 
the rule absolute, directing the sheriff to pay over to the 
respondent’s attorney the amount collected by the said sher- 
iff on the fieri facias in favor of R. H. Wilson, executor, y. 
R. L. Harrison, and to be applied, it.is presumed, to the sat- 
isfaction of the fieri facias in favor of respondent, against 
Harrison et ai. 

From this judgment, the sheriff brought this appeal to 
this Court. 


Gibson, for Appellant. 


This is a rule on the sheriff to show cause why he has 
not paid over money. The rule is designed to be in accor- 
dance with the statute to be found in Thompson’s Digest, 
page 358. Tidd’s Practice, pages 58-9. 

This remedy was only given by the statute, in cases where 
money has been actually collected on an execution. The 
rule should have alleged that the money mentioned in the 
rule had been collected on the execution of Williams v. 
Harrison et ai. 

The English practice is to rule the sheriff to-return the 
writ, and if the party is not satisfied with the return, to sue 
the sheriff for a false return. Clerk v. Withers, 1 Salkeld, 
322, 323. Tidd’s Practice, p. 309. Thompson’s Digest, 
page 355. 

The Court below confounded the practice under the stat- 
ute and the English practice, by ruling the sheriff to re- 
turn the writ, and then declared the return false, and enter- 
ed up judgment. 

The sheriff had a mandate from Gadsden Circuit Court 
to execute, to wit, the execution of Wilson v. Harrison, and 
this he must do, until a superior mandate supervenes. 

The notice was incomplete, in not stating that the execu- 
tion was lost, but if complete, was not sufficient to stop the 
execution of the fieri facias. Thompson’s Digest, page 360. 
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The only remedy the appellee had, if any, was to have 
filed a bill, making the sheriff, Wilson, and the defendants 
in his execution parties, and to have obtained a writ of in- 
junction, which would have come with authority. 

Supposing this proceeding to be proper, yet the execution 
which appears on the record is irregular, and not authorized 
by either of the orders which appear on the record. 

The first order simply says that the judgment shall be es- 
tablished, and that the plaintiff may have execution thereof. 

The second order, which authorizes the establishment of 
the original execution, (for which the one on the record 
seems to be designed,) though entered at the May term, 
was suspended until the Fall term; yet this execution was 
issued in May. 

This case simplified, resolves itself into this, that the 
sheriff had an execution in his hands, which was destroyed 
by fire; in the mean time, another execution comes to his 
hands, which he executes. When ruled on the first execu- 
tion, he returns that he never had it, but it is proved that it 
was in his hands, and that it was burned in the fire which 
consumed the Court House, which is a sufficient excuse. 1 
Hill’s South Carolina Reports, 69, Mitchell v. Anderson. 

The execution of Williams was dormant—it had slept 
for years, and there was a manifest want of diligence, in 
not procuring it to be satisfied, before the judgment in favor 
of Wilson was obtained. On the subject of dormant ex- 
ecutions, see 17th Johnson, 274. 11th Johnson, 107. 1 Bay- 
ley, 295. 


Erskine, for Appellee, said— 


1. If the sheriff had paid over to Wilson’s attorney the 
money received from the sale of Harrison’s property, under 
the execution in favor of Wilson, before the notice, there 
might be a question; but as notice was given, he should 
have paid it over to William Williams, the plaintiff in the 





132 SUPREME COURT 


Love, Sheriff, vs. Williams.—Opinion of Court. 








elder fieri facias. Sanders v. Bridges, 3d Barnewall & Al- 
derson, 95. 

2. The first execution must have the priority, though the 
levy and sale were under the younger. Hutchinson v. John- 
son, Ist Term Reports, 729. Citing, also, Willis v. Shepard, 
2d Florida Reports, 397. 

3. The property of a defendant in execution is not di- 
vested by the levy—not till sale, or execution executed. 


Archer, in reply, referred 


To the rule served in this case, contending that there was 
a want of particularity and certainty in it—that the pro- 
ceedings to establish the destroyed record and writ of exe- 
cution, were not evidence against the sheriff in this contro- 
versy. The plaintiff, Williams, it is true, had a lien from 
the time the execution came to the hands of Camp, the 
marshal ; but the question here is, ought not the sheriff to 
be excused, under the special facts of the case ? 

There is a difference between the existence of a lien, and 
a complaint against an officer for not enforcing the lien. 
The question is, what was the proper course to pursue, ad- 
mitting the existence of the lien? Manifestly the remedy 
was not by summary proceeding by motion. The proper 
course was, first to procure a return, and if that return was 
false, then the remedy was by action on the case. 


THOMPSON, Justice, delivered the opinion of the Court. 


At the Spring term, 1850, of the Circuit Court, sitting in 
Gadsden County, Williams, who was plaintiff in a judg- 
ment and execution against Robert L. Harrison and others, 
obtained a rule against the appellant, to “show cause why 
he should not pay over to the plaintiff one thousand and 
fifty dollars collected from the defendants.” 

The appellant in his answer to the rule says: He does 
not know whether any execution ever came to his hands in 




















JANUARY TERM, 1851. 133 

















e Love, Sheriff, vs. Williams.—Opinion of Court. 











the said case, but if it did come to his hands, it was de- 
stroyed by the fire which consumed the sheriff’s office on 
the 12th November, 1849. That the sum named in the rule 
was made by a seizure and sale of Harrison’s property on 
a fieri facias in favor of Richard H. Wilson, executor, 
against said Harrison, which was delivered to him on the 
27th November, 1849, and that he had paid to the attorney 
of said Wilson $1,000, and after deducting his costs and ex- 
pense in making said sale, he had in his hands the sum of 
$15 98. 

Upon this answer, evidence was introduced, showing that 
the execution of Williams against Harrison and others, 
which was of the date of the 11th May, 1844, had been 
delivered to the Marshal of the Middle District on the said 
May 11th, 1844, and had been transferred and delivered to 
B. C. West, late sheriff of the County of Gadsden, on the 
Ist of November, 1845, and was by the said West turned 
over to the appellant, together with a number of other writs, 
a day or two prior to the fire. 

Williams places his claim to this sum of money on the 
ground that his execution was first delivered to the sheriff 
and had priority, and that the money should have been paid 
to him, notwithstanding it was made by a seizure and sale 
of Harrison’s goods by virtue of the junior writ of fieri fa- 
cias in favor of Wilson’s executor. 

Two questions are presented for the decision of the Court 
upon the argument here :—First, as to the character and ex- 
tent of the lien of an execution upon the goods of the debt- 
or ; and, secondly, whether the respondent, if he has sus- 
tained an injury, did in the Court below pursue the proper 
remedy in the assertion of his claim ? 

1. As to the lien of the execution. At common law, the 
fieri facias had relation to its teste, and bound the defend- 
ant’s goods from that time, which was always some day in 
the term at which the judgment was entered ; but this rela- 
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tion proving inconvenient and mlethiovens i in ‘qencting ‘the 
goods continuing liable in the hands of those who had pur- 
chased bona fide and for a valuable consideration from the 
defendant, between the teste of the writ and the day of its 
actual issue, the statute 29th Car. II, c. 3, § 16, was intended 
to correct the mischief. This statute, which is of force 
here in this particular, enacts that “no writ of fieri facias, 
or other writ of execution, shall bind the property of the 
goods of the party against whom such writ of execution 
is sued forth, but from the time such writ shall be delivered 
to the sheriff,” &c. See Tidd’s Practice, 1,000. 

“ Neither before the statute nor since,” says Mr. Tidd, is 
the property in the goods altered by the delivery of the writ 
to the sheriff ; but it continues in the defendant till execu- 
tion executed.” And this, no doubt, upon the principle that 
a lien does not constitute, per se, a right of property in the 
thing itself, but a right to levy upon and sell it for satisfae- 
tion of the debt. In Lowthal v. Tompkins, 2 Equity Cases 
Abridged, 380, Lord Hardwicke explains what is meant by 
goods being bound from the delivery of the execution: that 
if defendant makes an assignment of his goods, unless in 
market overt, the sheriff may take them in execution, and 
this view is sustained in all the cases. We have no mar- 
kets overt in this country, and therefore any sale or assign- 
ment of the defendant’s personal property, after the delivery 
of the fieri facias to the sheriff, is ineffectual as to the lien 


of the writ. But the contest here is not between ae: 4 


chaser of goods from the defendant and the plaintiff 

fieri facias, but it is between the plaintiff in one execution 
and the sheriff, in which the former claims that the money 
which the latter made on another writ shall be paid to him, 
because, as alleged, he holds the elder writ and his lien is 
prior in point of time. Is this position correct? Do the 
liens of different executions attach in the order of priority 
of the time of their respective delivery to the sheriff upon 
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the property of the defendant in execution, or upon the pro- 
ceeds of the sale of it in the sheriff’s hands, so as to autho- 
rize a rule upon the sheriff to pay the money over as the 
money of the plaintiff in the first writ delivered? 

It is true that all the authorities lay down the proposition 
that, as between different plaintiffs, if two writs of execution 
are delivered to the sheriff on the same or different days, he 
ought to execute that first which was first delivered, unless 
it be fraudulent or dormant; but if he executes, that is, 
levies and sells, by virtue of the writ last delivered, the pro- 
perty of the goods is bound by the sale, and the party can- 
not seize them by virtue of the writ first delivered. Tidd’s 
Practice, 1000, and authorities cited in the margin. Brad- 
ley v. Wyndham, 1 Wilson’s Reports, 44. Hunt v. Hooper, 
12 Meeson & Welsby, 664. Thus, in Smallcombe v. Cross 
and the sheriff of London, 1 Lord Raymond, 252, the sheriff 
levied on the defendant’s goods under the writ last delivered 
and sold them to Smallcombe. By the direction of the 
plaintiff in the elder writ he again levied on the same goods 
under that writ and sold them to Cross. The first purcha- 
ser, though under the junior writ, brought trover for the 
goods and recovered. The Court, per Holt, Chief Justice, 
resolved that the sheriff has not an election to execute that 
writ which he pleases, but should proceed upon the writ 
first delivered ; yet that if he do otherwise and execute the 
writ last delivered first, the property of the goods is bound 
by the sale, and the party cannot seize them by virtue of 
his execution first delivered, but may have his remedy against 
the sheriff. The reason given is, “that sales made by the 
sheriff ought.not to be defeated ; for if they are, no man 
will buy goods levied upon a writ of execution.” And in 
the subsequent case of Payne v. Drewe, 4 East’s Reports, 
528, 545, the case of Smallcombe v. Cross and other prece- 
dent cases were commented upon and approved; and Lord 
Ellenborough, in delivering the judgment of the Court, lays. 
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down the rule thus: “that where there are several! author- 
“ ities equally competent to bind the goods of a party when 
“executed by the proper officer, that they shall be consid- 
“ered as effectually and for all purposes bound by the au- 
“ thority which first actually attaches upon them in point 


“of execution, and under which an execution shall have , 


“ been first executed.” 

Upon the authority of these cases it is clear that the lien 
of Williams’ execution did not attach upon the property, so 
as to defeat the sale by the sheriff under the junior writ of 
Wilson’s executor, for both authorities were equally compe- 
tent to bind the personal property of the defendant, Harri- 
son, and the latter having first attached in point of execu- 
tion, the property is to be considered bound by it to the ex- 
clusion of all others. In Rankin v. Scott, 6 Peter’s Con- 
densed Reports, 506, a distinction is well taken between the 
lien of a judgment on land and the lien of an execution upon 
personalty. In the first case the lien is by matter of record; 
in the other it is not, not even by the writ, except from the 
time of delivery to the sheriff. The purchaser of perso- 
nalty cannot suppose that the officer has committed any 
impropriety in the performance of his duty, and even if he 
desired to examine into the propriety of his action, he has 
not the means of doing so; while, on the other hand, if 
land is offered for sale by the sheriff, the lien being by judg- 
ment, it is a matter of record, and the purchaser can, by 
examination of the records, satisfy himself whether there 
are any other and superior or prior liens upon the property. 
This case of Rankin v. Scott is cited approvingly by this 
Court, in the case of Moseley v. Doe ex dem. Edwards, 2d 
Florida Reports, 438, 439. 

Has the plaintiff in the writ first delivered, any lien on 
the money in the hands of the sheriff, made by the seizure 
and sale under the second writ? The case of Payne v. 
Drewe, before cited, as well as the cases of Rybot v. Peck- 
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ham, 1 Term Reports, 731, n., and of Rowe v. Tapp, 9 Price 
R., 317, are conclusive that he has not. The last case is 
directly upon the point. Two writs of fieri facias had been 
delivered to the sheriff at different times, at the suit of dif- 
ferent plaintiffs, against the same defendants ; being ruled 
to return the second writ, he returned that he had levied on 
certain goods and chattels of the defendant, which re- 
mained in his hands for want of buyers; the plaintiff then 
sued out a venditioni exponas, to which the sheriff returned 
that he had sold the goods, and retained the proceeds of sale, 
to apply to the other writ of fiert facias, which had been 
first delivered him. The Court, on motion, quashed the re- 
turn, and made the order absolute upon the sheriff to pay 
over the money to the plaintiff in the second fiert facias.— 
The case of Saunders v. Bridges, 3d Barnewall & Alder- 
son, 95, cited by the counsel for the respondent here, is not 
opposed to the case last cited. In Saunders v. Bridges, 
which was an action for a false return, the sheriff had le- 
vied the elder writ and made the money; subsequently the 
defendant obtained an order setting aside this writ, and di- 
recting the money to be returned to him; the sheriff paid 
over the money to the defendant, and returned nulla bena to 
the junior writ—the Court held he should have retained it 
to satisfy the second writ; that as he did not ask the Court 
for directions, nor give notice to the plaintiff in the second 
writ of the service of the rule upon him, he had paid the 
money in his own wrong, and made himself liable. 

It would seem, from Hutchinson v. Johnson, Ist Term 
Reports, 729, that, if the sheriff having two writs in his 
hands, should levy under the second, he may afterwards 
sell under the first, and thus escape liability; but it is 
equally clear from all the authorities, that, if he levies and 
sells by virtue of the writ last delivered, he must pay the 
money over to the plaintiff in that writ ; and the plaintiff in 
the writ first delivered has his remedy only against the 
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sheriff, for the breach of duty in not executing first that 
writ which was first delivered to him. 

2. As to the remedy pursued by the respondent in the 
Court below. The rule nisi obtained on the 21st May, 1850, 
from its structure, is based on the act of February 17th, 
section 7, (Thompson’s Digest, 358,) which gives a summa- 
ry remedy by rule against the sheriff to pay over, with twen- 
ty per cent. damages, money which he has collected upon 
an execution, and has retained for the space of thirty days 
after its receipt ; and the argument of respondent’s coun- 
sel in this Court is upon the superior right of the plaintiff 
in the elder writ, by virtue of his supposed prior lien upon 
the property levied on, or its proceeds when sold, to consid- 
er the money thus made by the sheriff as applicable to his 
execution. As we have seen, he has no such right ; but if 
the sheriff has been guilty of a breach of duty in not levy- 
ing his writ first, his remedy is against the sheriff ; and can 
the Courts proceed summarily by motion, or rule, to admin- 
ister to his relief? We are not aware of any such authori- 
ty, either by the common law, or by statute of this State, 
and none has been cited in the argument. The case of Wil- 
lis ex v. Shepard, 2d Florida Reports, 397, has been cited 
by the counsel for respondent; but although this Court does 
there suggest a form of proceeding by rule in cases of this 
sort, yet the authority, we think, is against the present case. 
The Court suggests that where there are adverse claimants 
to money in the sheriff’s hands, “the proper course is for 
each claimant to take a rule against the sheriff ; the allow- 
ance of one will be the refusal of the other; by an order 
of consolidation, all can be tried together, and in case of 
appeal by any, the stay of the others may be had, as di- 
rected, until final decision.” Yet in that case, the rule which 
was entered, being by one execution creditor against the 
sheriff and the other execution creditors jointly, presented 
the same state of case as several rules by each of the exe- 
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cution creditors against the sheriff would do, after an order 
of consolidation had passed. The parties all appeared be- 
fore the Court, and litigated with each other their respective 
claims, and the Court having decided upon the questions 
made, and ordered distribution of the funds, the dissatisfied 
party appealed tothisCourt. The judgment was reversed, the 
Court saying that there was “no such proceeding at com- 
mon law, or by statute, as a rule between two individuals 
to try the right of money in the hands of a third person, the 
sheriff,” and we think the judgment was right. In like man- 
ner, We are compelled to say that we are not aware of any 
such proceeding at common law, or by the statute of this 
State, which authorizes a summary proceeding by motion 
or rule against the sheriff for a false return, or for not levy- 
ing an execution in his hands to be executed. A statute 
was passed in 1833, authorizing the plaintiff in execution, 
upon a return of nulla bona, to controvert the same, and 
make up an issue thereon, to be submitted to a jury in a 
summary manner, and authorizing a judgment to be enter- 
ed on the verdict of the jury, (Duval’s Digest, 9, § 8 ;) but 
this section of the act was repealed by the act of February 
15, 1834, (Duval’s Digest, 13, § 5.) The suggestion in Wil- 
lis executor v. Shepard, as to the remedy by rules, probably 
was not well considered, as the attention of the Court was 
not drawn to the subject, as a point necessary to the decis- 
ion of the cause. 

We are satisfied that the proper remedy, if the plaintiff in 
the elder fieri facias has been in fact injured by any mal- 
feasance or nonfeasance of the sheriff, is that which was 
presented and urged in argument by the counsel for appel- 
lant. The plaintiff has a right to call upon the sheriff for 
a legal return upon the process at every term of the Court, 
by section 8 of the act of March 15, 1844, (Thompson’s Di- 
gest, 355.) If the return is false, as where the sheriff re- 
turns nulla bona, when he might have made the money, or 
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has given undue preference to a writ subsequently deliver- 
ed, the plaintiff must resort to his action on the case, for a 
false return, or for not levying the writ. Tidd’s Practice, 
1022. In such an action, the facts upon which the liability 
of the sheriff is claimed to be founded, as well as his de- 
fence, will, under the guidance and instruction of the Court, 
be passed upon by a jury. This is his right, and he cannot 
be deprived of it, without his express consent. 

The conclusion at which we have arrived, renders it un- 
necessary that we should consider the other points made 
and discussed in the argument at the bar. 

The judgment of the Court below is reversed with costs. 


SEMMES, Justice, dissented: - 


I regret I am compelled, in this case, to differ in opinion 
from the Court ; but a sense of duty requires me to dissent 
from some of its views. The execution in favor of Williams, 
while in possession of the sheriff, it is true, was destroyed 
by fire ; but this does not affect the question. The execution 
was still in full force, and its lien and priority were unim- 
paired. The lien acquired by this execution on thé proper- 
ty of the defendant in fieri facias was, | admit, defeated by 
the sale ; but its priority over the junior writ was still sub- 
sisting and unaffected as to their respective rights. The 
fact that the sale was made under the junior execution did 
not defeat or affect this priority over the proceeds of the 
sale, which stood in lieu of the property. No act of the 
sheriff could defeat it. It was the duty of that officer to look 
to the outstanding executions, to determine to whom the 
money belonged ; and the tine each execution came to his 
hands determines their respective priorities. 

Had the sheriff retained in his hands, as it was his duty 
to have done, the proceeds of this sale, to be applied to the 
senior execution, it would, in my opinion, have been a suf- 
ficient answer to any rule or action against him by the 
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junior execution creditor—money must be paid on execu- 
tions according to their priorities. 2 Watt’s Reports, 303. 

The sale in this instance was valid and, consequently, the 
lien of Williams’ execution was gone, because the law here 
interposes and protects the rights of an innocent purchaser. 
See 10 Watts’ Reports, 212. And this is the only reason 
which can be assigned why the sale under a junior execu- 
tion is valid. One of the great objects designed to be effected 
by the statute 29th Charles II, was to secure the possession 
of purchasers under execution. 1 Term Reports, 729. 

The /evy of the junior writ did not in any respect affect 
the priority of the senior, and the only effect of the sale was 
to divest the defendant in execution of the title, and vest it 
in the purchaser. If the elder execution creditor attempted 
to assert his previous lien on the property, it then became 
a question with him and the purchaser, and the law favors 
the latter—not by reason, however, of the junior writ having 
acquired any priority by virtue of the levy and sale; but, 
when the creditor claims the proceeds of sale, the question 
is then between him and the sheriff ; or, if the junior credi- 
tor interposes, still the priority of the claim determines the 
then respective rights. Numerous authorities in England 
and in this country could be referred to which show that 
where several executions are levied on the same property, 
and it is sold under all, the proceeds of sale are always ap- 
plied to the senior writ. If the doctrine be true, as is as- 
serted, that the /evy and sale of property under a junior ex- 
ecution, entitles it to the proceeds, then the principle in all 
these authorities is false, and the executions should be sat- 
isfied pro rata out of the fund raised by their joint levy and 
sale. But the principle in these cases is true, and is a ne- 
cessary consequence from the statute giving priorities to 
executions—that no matter under what writ the sale is 
made, the proceeds of right belong to the senior execution. I 
do not understand the authorities referred to in 1 Term Re- 
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ports, 729 and 4 East, 523, 545, as asserting any other prin- 
ciple than that the sale is valid, though under the junior 
writ ; a doctrine which no one questions. 

But the American authorities, so far as I have had time 
to examine them, decide on principle “that it is wholly im- 
material upon whose execution the sale was made ; the ex- 
ecution first in the hands of the officer is entitled to the 
proceeds of the sale.” 6 New Hampshire Reports, 73 and 
the numerous authorities referred to. 3 Watts & Sergeant, 
438. 2 Hawks’ Reports, 309. Also, 5 Cowen’s Reports, 396. 
In the last authority, it is true, the Jevy was under the first 
execution, but this did not give it any greater preference 
than the law had previously given it, and the Court decided 
that the proceeds of sale of right belonged to the senior 
writ, though made under the junior. 

If, then, it be true that the execution which first comes 
into the hands of the sheriff has a priority to the proceeds 
of sale, why compel the execution creditor to resort to his 
action against the sheriff to recover that which is in the 
hands of the latter, and which he has no right to control ? 
The principle is not altered by his having paid it out ; for 
whether a fictitious or a real payment, he did it voluntarily 
after notice by the attorney of Williams, and, consequently, 
with a full knowledge of his liabilities. The money raised 
on execution is always considered in the custody of the law, 
and the sheriff, being the ministerial officer of the Court, 
should, under its order and direction, make the proper ap- 
plication of it. Why allow this officer a discretion in this 
matter which the law does not warrant, but in every instance 
condemns? I fully accord with the Court in the case re- 
ported in Ist Strobhart’s Reports, 24, that it belongs to the 
Courts to advise and command its own officers—to dispose 
of the funds collected under its process—to decide the con- 
flict of suitors as to such funds, and that in the exercise of 
these functions its power is complete. Where a case ari- 
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ses in which equitable rights are involved and it is doubt- 
ful who is entitled to the money, the Court may, in its dis- 
cretion, forbear a summary order, and leave the claimants 
to litigate their rights by suit. 

In this case, it is no answer to say, that the sheriff is lia- 
ble by suit to the injured creditor. So he is, where he refu- 
ses to make a return; and it cannot be doubted but that it 
is competent to the Court to compel him by attachment to 
do his duty in this respect. Without this summary remedy 
in the Court, its officer is placed above and beyond its con- 
trol, and execution creditors can only recover their money 
at his option and pleasure. If it is conceded that the Court 
has the power to order a return of executions, the principle 
itself is conceded, and the Court can direct the application 
of the money. 

In this case, no action for a false return could be main- 
tained ; the return of the sheriff, as far as it went, was 
true ; it was not controverted. Williams may have a right 
of action against the sheriff for neglect of duty, but I can- 
not see the propriety of compelling him to resort to an ac- 
tion at law against the sheriff and his securities, when, in 
my opinion, he has, through the aid of the Court, an effi- 
cient and summary remedy. I am not aware of any prin- 
ciple of law which denies to an execution creditor the reme- 
dy allowed in this case by the Court below. The power is 
incident to every Court, and its exercise is highly salutary, 
and prevents tedious and protracted litigation. The prac- 
tice which has prevailed in the Courts of the State, I believe 
to be sound in principle, and its obvious utility no one doubts. 
A contrary practice will, I fear, make an execution, which 
is the end, but the beginning of a law suit. 
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Luxe Lort, Puamwtirr in Error, v. Banks Meacuam, Execu- 
ToR oF JonATHAN Tuomas, Derenpant In Error. 

An estate in remainder may be limited after a life estate in personal property by 
will, and effect should be given to the intention whenever it is manifest that 
such estate was designed to be created. 

The legal estate in a chattel bequeathed by will remains in the executor until he 
assents to the legacy ; and when there is an estate in remainder created by 
the will, the assent to the estate for life will enure to the benefit of the re- 
mainder-man. 

T. bequeathed the whole of his personal estate to his wife for life, arid directed that 
at her death the whole of his property, real and personal, should be sold and 
equally divided between his six children :—Held, that it was clearly the in- 
tention of the testator that his children should not take the property in specie, 
but that the title to the property, on the expiration of the life estate, vested 
in the executor, as remainder-man, in trust, to be sold by him for the benefit 
of the children ; and the exercise of the power of sale in such a case, unless 
otherwise directed, belongs to the executor exclusively, virtute officii. 


When there is a trust reposed in an executor, and a power of sale coupled with 
it in order to execute the trust, it is not competent to the Court.of Probate to 
discharge the executor until it appear that he has performed the duty. 


Banks Meacham, executor of Jonathan Thomas, brought 
an action of replevin against the plaintiff in error, in the 
Circuit Court of Gadsden County, for the recovery of cer- 
tain slaves, alleged to be the property of the plaintiff as ex- 
ecutor. 

The defendant pleaded not guilty—ne unques executor, and 
that the goods and chattels in the declaration mentioned 
were the property of him, the said defendant, and not of the 
plaintiff. 

At the trial of the cause in the Circuit Court, before the 
Hon. Tuomas Batrzen, Judge of the Middle Circuit, at the 
Spring term, 1848, the plaintiff, to prove and maintain the 
issue joined, offered in evidence a certified copy of the will 
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of Jonathan Thomas, and the following clause, relating to 
the property in dispute, was read to the jury, viz: 

“Item. I lend to my beloved wife, Mary Thomas, for her 
own use, support and maintenance during her widowhood, 
the following property, viz: the tract of land whereon I now 
live, eight negroes, Old Will, Chloe, Tom, Mary, James, Pat- 
sey, Ben and Rachael, together with one horse, four mules, 
all the balance of my stock of cattle, hogs, goods, &c., with 
all my household and kitchen furniture and farming uten- 
sils of every article and kind; to have and to hold all and 
singular the above mentioned property, for and during her 
single state, or widowhood, and no longer. And in the 
event of her marrying, I will and order that my executors 
take charge of the above mentioned property, so as to hand- 
somely support and maintain her, my beloved wife, for and 
during the whole remaining part of her life; and at her 
death, I further will and order that the whole of the above 
property be sold, and equally divided between my six chil- 
dren here below named, viz: Elizabeth McCall, John F. O. 
Thomas, Micajah Thomas, Joseph Thomas, Ann Mariah 
Thomas and Susan C. Thomas, their heirs or assigns for- 
ever.” 

The said plaintiff further proved that he was named ex- 
ecutor in said will, and that, on the 13th February, 1832, he 
made probate thereof in the County Court, and letters tes- 
tamentary thereon were issued to him in due form of law. 
He also proved that he, as executor, delivered the pos- 
session of the property in said devise and bequest speci- 
fied, to Mary Thomas, the devisee and legatee of the life 
estate given therein, which was by her held to the period of 
her death; that said Mary did not intermarry after the 
death of the said testator, and that, after the death of the 
said Mary Thoms, the said property was taken possession 
of by the persons named in said will to take the proceeds 
of the same after her death, and that, by amicable agree- 
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ment among Saat, they distributed ah divided the said 
property. He also proved that the property taken from the 
defendant by the writ of replevin here, was of the said 
property, so delivered by the said plaintiff to the said Mary 
Thomas, under said will. 

The plaintiff then introduced and read in evidence an or- 
der and decree of the County Court of Gadsden County, 
made July 16th, 1836, discharging him, the said plaintiff, 
from the executorship, according to the statute in such case 
made and provided, “excepting that with regard to the 
property bequeathed to Mary Thomas, and which, upon her 
marriage, is to be taken charge of by said executor, and 
upon her death, to be sold by him and divided,” as provided 
in the will, he was, by said order and decree of the County 
Court, required fully to execute and perform said duty, on 
the occurrence of either of said events. 

On the part of the defendant, it was proved that he had, 
before the institution of the suit, intermarried with Ann 
Mariah Thomas, one of the persons named in said clause of 
said will, and that he was in possession of the slaves in 
dispute, with the consent and concurrence of all the persons 
sonamed. This being all the testimony offered, and the 
case closed as to the evidence, the following instruction was 
given by the Court to the jury, to wit : 

The Court instructs the jury that the plaintiff, as the ex- 
ecutor of Jonathan Thomas, on the death of the widow, is 
entitled to the possession of the property devised to her, to 
administer the same, according to law, and the directions of 
the will—the Court stating at the same time, that, unless 
there were debts of the estate to pay, or some cause of in- 
terference by the executor, it was not disposed to allow an 
amicable division made hy the heirs to be disturbed. 

And the defendant prayed the Court to instruct the jury 
as follows, viz: 

1. That the devise and bequest in the will of Jonathan 
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Thomas of the property in dispute, created an estate in re- 
mainder in the persons appointed to take, after the death of 
Mrs. Mary ‘:‘homas, the tenant for life, and that this estate 
in remainder was treated at the same time with the crea- 
tion of the particular, or life estate. 

2. That the assent of the executor to the bequest, by the 
delivery of the property in dispute to Mary Thomas, the 
tenant of the particular estate, is an assent to the remain- 
der granted to the persons named to take in remainder, and 
having so assented, he cannot now retract that assent. 

3. That the property in dispute, being in the possession 
of the defendant, as one of the persons entitled to take in 
remainder, in virtue of his marital rights, he was entitled 
to that possession, as aguinst the plaintiff in this action. 

4. That the plaintiff having, by his own showing, been 
fully discharged by the County Court of Gadsden County, 
from all the duties of such executor, on the 16th July, 1836, 
cannot now maintain this action; 

Which said instructions, so prayed by the defendant, the 
said judge refused to give to the jury, and the jury found 
for the plaintiff. 

And the said defendant by his counsel, to the instructions 
so given by the said judge to the jury, and to the refusal of 
the Court to instruct the jury as prayed, excepted. 

The plaintiff in error, by his counsel, assigned the follow- 
ing errors, Viz: 

First. The Court erred in the instructions given to the 
jury. 

Second. The Court erred in the refusal to instruct the 
jury, as prayed by plaintiff in error. 

Hon. Georce S. Hawkins, Judge of the Western Circuit, 
sat in the place of Justice Tuomrson, who had been of coun- 
sel in the Court below. 

Dupont & Maxwell, for Plaintiff in Error. 


Davis, fer Defendant in Error. 
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SEMMES, Justice, delivered the opinion of the Court: 

This was an action in replevin, brought in the Court be- 
low by respondent, executor of Jonathan Thomas, deceased, 
against appellant, for the recovery of certain negro slaves, 

The appellant claims the property in right of his wife, 
formerly Ann Mariah Thomas, one of the legatees under the 
will of the testator, bearing date the 16th of April, 1830. 

The respective rights of the parties to this suit depend 
upon the construction to be given that portion of the will 
which bequeathes the property in controversy, with other 
slaves, to the widow during her life, and the proceeds of it, 
after her death, to the children of the testator. 

It is contended by counsel for appellant: 1. That the de- 
vise and bequest, in the will, of the property in dispute, ere- 
ated an estate in remainder in the persons appointed to take 
after the death of the widow, the tenant for life ; and that 
this estate in remainder was created at the same time with 
the creation of the life estate. 2. That the assent of the 
executor to the bequest, by the delivery of the property in 
dispute to Mary Thomas, the tenant for life, is an assent to 
the remainder granted to the persons named to take in re- 
mainder, and having so assented, he cannot now retract 
that assent. 3. That the property in dispute being in pos- 
session of the defendant, as one of the persons entitled to 
take in remainder in virtue of his marital rights, he was 
entitled to that possession as against the plaintiff in this 
action. And 4, That the plaintiff, having been fully dis- 
charged by the County Court of Gadsden County from all 
the duties of such executor, on the 16th of July, 1836, can- 
not now maintain this action. 

Whatever may have been the rule at common law, the 
principle is now well settled that an estate in remainder 
may be limited after a life estate in personal property, and 
the courts will sustain and give effect to the intention, 
whenever it is manifest from the will that such estate was 
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designed to be created. 6 Peters’ Reports, 68. 13 Picker- 
ing’s Reports, 330. 

It cannot be doubted that, if the will of Jonathan Thomas 
created an estate in remainder in his children to the proper- 
ty in dispute, to take effect on the death of Mary Thomas, 
the tenant for life, the plaintiff in replevin, not having the 
right of possession, could not recover under the proofs in 
this case. The whole merit in the controversy is embraced 
in this point, and to its consideration the attention of the 
Court has been mainly directed. 

That an estate in remainder was created under the will, 
to take effect on the termination of the life estate and for 
the benetit of the children of the testator, cannot be ques- 
tioned. But in whom did this estate in remainder vest ?— 
Was it in the children, directly, or the executor in trust for 
these beneficiaries ? 

On the death of the testator, the title to his whole per- 
sonal estate vested under the will, in autre droit, in the ex- 
ecuior ; and this interest can only be divested by the act of 
the executor, or by operation of law. 

The tenant for life, although having an inchoate right to 
this property under the devise in her favor, could not take 
possession of it and thereby acquire the title, without the 
assent of the executor; and so well settled is this principle 
that the legal estate in a chattel bequeathed by will re- 
mains in the executor until he assents to the legacy, that, 
before such assent, he may maintain ¢rover or delinue forthe 
recovery of the property from the possession of even the 
legatee ; though the latter acquired that possession under 
the sanction and direction of the will itself. And this right 
and control in the executor, over the entire personal estate 
of his testator is for his protection, and results from his lia- 
bility to creditors. 2 Williams on Executors. The assent 
to a legacy being once given, being evidence of assets in 
the hands of the executor, cannot, as a general proposition, 
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be retracted. The specific legatee acquires the right of 
possession to the legacy, subject to such restrictions and 
conditions as are imposed by the will; and it is equally 
true, as is contended, that, whenever an estate in remain- 
der is created under a will, the assent on the part of the 
executor to the estate for life will enure to the benefit of 
the remainder-man. The title vests in the latter immedi- 
ately on the termination of the first estate, and he may main- 
tain trover and recover, even against the executor. 5 Term 
Reports, 374. 6 Iredell’s Reports, 88. 3 East, 120. 

In this case the executor of Thomas, having delivered the 
property into the possession of the life tenant, the assent on 
his part was express, and she thereby became vested with 
the title to the life estate. Had the bequest been limited to 
the words “I lend to my wife for her use,” &c., there would 
have been force in the argument of counsel for respondent, 
that the use and enjoyment of the property by the tenant 
for life did not divest the executor of the title, but that it 
remained in him, as trustee. But the direction of the will 
that she should “have all and singular the said property 
for and during her single state,” is a sufficient- indication 
that, it was the intention of the testator that the title to 
the property should pass and remain in his wife during her 
widowhood. Had she afterwards maried, (an event con- 
templated in the will,) she was to be divested of the posses- 
sion and that, with the right of possession, was to revert 
back to the executor. But whether this event happened or 
not, it could not affect the estate in remainder after the ter- 
mination of the life interest. The words of the will are, that, 
on the death of the widow, “I further will and order that the 
“ whole of said property be sold and equally divided between 
“my children,” &c. The import of these words is too plain 
to be misunderstood ; and it is manifest that it was not de- 
signed by the testator that his children should take the pro- 
perty in specie, but the proceeds of it when sold. This is not 
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only a legitimate, but the only sensible and consistent in- 
terpretation which can be given the words of this will ; and 
it follows that, by the terms of this bequest, the title to this 
property, on the expiration of the life estate, vested in the 
executor, he being the remainder man—holding the proper- 
ty, it is true, in trust, to be sold by him for the benefit of his 
children. But it is said this power of sale is not vested in 
the executor or any one by name. The power is an inci- 
dent to the office of executor, and its exercise, unless other- 
wise directed, belongs exclusively to him, virtute officit. 

If a testator directs any part of his estate to be sold, 
without making a trustee of the power, it naturally and by 
implication devolves on the executor. See 2d Johnson’s 
Chancery Reports, 20, 254. 3d Atkinson, 714. This power of 
sale would, of necessity, imply that the title to the property 
was in the executor—the title is indispensable to the exer- 
cise of the power. But under the will, it is not a mere na- 
ked power to sell which is vested in the executor, but a 
power coupled with a trust. The legatees have a title, at 
least in equity, to the proceeds of the sale when realized, 
though no title in law to the specific property. The power 
to sell reposes a personal trust, which cannot be delegated. 

Where the terms of a will create a trust in personal 
property, and no one is appointed to execute it, the execu- 
tor becomes the trustee. 2d Story’s Equity, § 976. 13 Pick- 
ering’s Reports, 330. 

In this case, the executor is bound to carry out the trust 
by a sale of the property and a distribution, as directed by 
the will. Any material deviation will render the exercise 
of his power void. Where the power and the trust are 
blended as here, and the latter can only be executed by an 
exercise of the former, the power is imperative, and equity 
will compel a sale, and an execution of the trust. See Ist 
W. Black., 162. 

The entire argument of counsel for appellant is based 
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by the terms of this bequest,) that the children were to take 
the specific property embraced in the devise to the life ten- 
ant. If this were true, there could be no question but that 
they would take the estate in remainder, and that the title 
to it would vest in them immediately on the death of the 
widow ; and this absolute property in the specific chattel 
would negative all idea of a trust being created or contem- 
plated by the testator. But here the children were not to 
take the property, nor was it to be divided, as in the author- 
ities referred to by counsel, but it was directed to be sold, 
and the proceeds divided among them. 

In the event that the widow had married, the property 
would have passed to the executor, and been held by 
him in trust. Would his right to the possession have ter- 
minated on her death? or could these legatees have recov- 
ered that possession by an action at law, or suit in chan- 
cery! Manifestly not. If the life tenant had disposed of 
her estate, and delivered possession of the property to the 
purchaser, the right of action, on the termination of the life 
estate, for the recovery of the property, would have been 
in the executor, and not in the legatees. 

But it is said the object and purpose of the testator has 
been as effectually accomplished by the legatees dividing 
this property, as could be done by a sale by the executor, 
and a distribution of the proceeds. This may be true, but 
it does not invest this Court with the power of giving a dif- 
ferent direction to the property from that the testator de- 
signed. 

The great rule in the exposition of wills is, that the in- 
tention of the testator, as expressed in his will, shall pre- 
vail. 1st Blackstone’s Reports, 672. And if he has di- 
rected a particular mode as to the disposition of his prop- 
erty, and it can be accomplished without violating any le- 
gal principle, it is not the province of the Courts to make a 
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made for himself. 

It is contended by counsel for appellant, that the respon- 
dent was discharged from his office of executor, and that 
he cannot, therefore, maintain this suit. Had the order of 
the Court of Probate referred to, been designed to operate as 
a final discharge, it could not have the effect intended. It is 
not competent for the Probate Court to discharge an execu- 
tor on his application, unless he has fully administered, or 
in the words of the statute, unless it appear he has faith- 
fully discharged the trust reposed in him. Thompson, 211. 
It is not pretended that the administration of this estate was 
completed; but, on the contrary, independent of the sub- 
ject-matter of this suit, the order of the Court of Probate 
itself affords conclusive evidence that the executor had not 
fully discharged the trust confided to him under the will. 
But the order was not designed as a final discharge—the 
sale of this property, and a distribution of it under the will, 
were expressly excepted, and the executor was required 
to perform these duties, and make his return according to 
law. If the proceedings before the Court of Probate, on 
the 16th of July, 1836, are to be regarded in the light of an 
annual or partial settlement on the part of the executor, 
they, doubtless, for that purpose, would be valid; but if they 
are to operate as a partial discharge in the strict sense of 
that term, the order itself is a nullity. 

It is further insisted by appellant’s counsel, that, if the 
respondent is considered in the character of trustee, as to 
the sale and distribution of this property, he cannot recover 
in this suit as executor. The Court cannot appreciate the 
force of this argument. It was not necessary that the re- 
spondent should have used his title as executor in the suit 
for the recovery of this property—it was a mere descriptio 
persone ; the legal title being in him, he could have recov- 
ered in his own right. 5th Cowper’s Reports, 265. Inde- 
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pendent of this, although it is manifest that a trust is created 
as to this property, yet, in the opinion of the Court, the char- 
acter of executor is not merged in that of trustee. Asexecutor, 
the respondent holds the property in trust for the purposes 
contemplated in the will, and as such he is liable to the 
legatees. 

In a case reported in 9th Pickering, 395, where a testator 
directed his executor to invest the residue of his personal 
estate in public funds, and apply the income thereof to the 
support, maintenance and education of his children during 
their minority, &c., it was held that, though a trust was cre- 
ated, it was incumbent on him as executor to discharge these 
duties, and failing to do so, he was liable on his administra- 
tion bond. See, also, 4th Massachusetts Reports, 634. 6th 
Massachusetts Reports, 37. 3d Maddock’s Reports, 73. 

The Court, in the discharge of its duty, is compelled to 
sustain the judgment of the Court below; but, in view of the 
amicable division of this property by the legatees, it does not 
hesitate to say, that, upon a proper application to a Court of 
Chancery, full and adequate relief can be obtained. 

Let the judgment below be affirmed. 

[Judge Hawkins dissented from the judgment of the Court, on the ground 


that defendant in error was, under the will, a trustee, and could not maintain 
the action, as executor.] 
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Moses E. Levy anp oruers, ApreLLants, v. Jozi B. Smrra, 
Tax Assessor AND CoLLecTor. 


The act of 1845, which provides that all land in this State subject to taxation, 
shall be classed into three classes or grades, exempts only land belonging to 
the United States, to public schools, and charitable and religious institutions. 

Every description and quality of land in the State subject to taxation must, ne- 
céssarily, fall within some one of the grades established by law, and it is for 
the owner to discriminate and assign his land to the class to which, accor- 
ding to its quality, it belongs. 
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The classification made by the Legislature of land subject to taxation, does not 
contravene that article of the Constitution (Article 8, Section 1,) which re- 
quires “the General Assembly to devise and adopt a system of revenue, 
having regard to an equal and uniform mode of taxation, to be general 
throughout the State.” 





This case was brought up by appeal from a decree of the 
Hon. Tuomas Dovetas, Judge of the Eastern Circuit. A 
similar decree was made by the Judge in the Court below, 
in the cases of Benjamin A. Putnam and Henry G. Mar- 
quand against Joel B. Smith, tax assessor, from which, also, 
appeals were taken by the complainants, and questions in- 
volving the same principles brought up for the decision of 
this Court. The facts presented by the records in these 
cases, and the nature of the decree appealed from, are suf- 
ficiently stated in the opinion pronounced by the Court, af- 
firming the decree of the Judge of the Circuit Court. 

Fairbanks & Forward, for Appellants. 

Hogue, A. G., for Appellee. 


SEMMES, Justice, delivered the opinion of the Court. 


The principal facts presented by the record in this case 
are these: In the year 1848, the tax assessor for the County 
of Alachua assessed for that year the State tax on certain 
lands belonging to appellants, known as the Arredondo 
grant ; and on the appellants refusing to pay this assess- 
ment, the tax collector advertised the lands for sale. On 
the third of May, 1849, the appellants filed their bill in 
Chancery against the respondent, praying for an injunc- 
tion, and alleging, among other things, that a large portion 
of said lands was not embraced within either of the classes 
designated by the revenue laws of the State, and conse- 
quently was not subject to taxation under their provis- 
ions. 

According to the proofs, it appears that the said grant 
contains two hundred and sixty-two thousand six hundred 
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and forty-six acres ; that thirty-four thousand acres of this 
tract is permanently covered with water, and that about 
one hundred thousand acres, over and above that covered 
with water, is unfit for agricultural purposes. The Court 
below sustained the bill, so far as to decree that the thirty- 
four thousand acres were not subject to taxation, but dis- 
missed it as to all other matters; and from the decree, this 
_ appeal is taken. 

The counsel for appellants contend—first, that the lands 
contained in this grant are exempt from taxation under the 
revenue laws of the State; and, secondly, that these reve- 
nue laws are unconstitutional. 

The Court has had no difficulty in considering these 
points, and it feels no hesitancy in saying that neither can 
be sustained. 

The second section of the revenue law passed in 1845, 
and which is now in force, provides that “all the land in 
this State subject to taxation, shall be classed into three 
classes, or grades, viz: first, second and third rates,” and 
upon lands falling within each of these grades, there is as- 
sessed a specific tax. Thompson, 87. Bysection fifth, (Ibid, 
91,) it is made the duty of the owners of land to return to 
the assessors a particular description of the situation and 
quality of the same, and to which class it belongs. 

It is said the provision of the act implies that there are 
lands in the State which are not subject to taxation, and 
that it is to be inferred that the Legislature designed to 
exempt pine and other lands unfit for agricultural purpo- 
ses ; otherwise, they would be put on the same equality 
with arable lands. The answer to this is obvious. The 
lands referred to in the statute, as being exempt from taxa- 
tion, are those belonging to the United States, to public 
schools, and charitable and religious institutions. Thomp- 
son, 87. In order to establish an uniform system of taxa- 
tion, the Legislature has seen proper to divide all other 
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lands in the State into three classes, and every description 
and quality of land must, of necessity, be embraced in one 
or the other of these grades. 

It is not true that the effect of this revenue law is to place 
good arable lands on an equality with pine and other lands 
of inferior quality. They belong to different classes—there 
is a difference in the tax imposed, and the law has author- 
ized the owners to discriminate, and assign to the proper 
class the respective qualities. It is in proof that these ap- 
pellants exercised this power, and returned to the respond-, 
ent the respective portions of the lands contained in this 
grant, as first, second and third qualities; and we do not 
understand why this classification, made by themselves of 
their own lands, should now be complained of as unjust or 
oppressive. It would be a most arbitrary construction of 
the revenue law to exclude from its provisions any land lia- 
ble taxation, however poor or inferior its quality. Such 
an interpretation would be against the manifest intention 
of the Legislature, and defeat the obvious end and purpose 
of the statute. 

But it is said the Constitution of the State authorizes the 
“General Assembly to adopt a system of revenue, having 
regard to an equal and uniform mode of taxation, to be 
general throughout the State ;” and that the system adopt- 
ed by the Legislature is not equal and uniform, for the rea- 
son that some lands embraced within the third class are of 
inferior quality to others. This may be true, and the same 
may be said of lands embraced within the other classes ; 
but this is no reason for believing that the system is not one 
of equal and uniform character throughout the State. Some 
slight inequality in the value of lands included in the same 
class doubtless does exist ; but it is not confined to one sec- 
tion, but prevails throughout the whole State ; so that lands 
belonging to one person, and coming within any of the three 
classifications are subject to the same specific tax as all 
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other lands of a like character. The tax is equal, because 
it is in just proportions ; it is uniform, because it conforms 
to the same rule. It is a specific, and not an ad valorem 
tax; and if it is not the most equitable and just, it is for the 
Legislature and not the Courts to correct the evil. The 
system may not be free from defects. If it is not the best 
and only mode by which equality in taxation can be secured 
still it cannot be expected that the Legislature could de- 
vise any mode whereby taxation could be so apportioned in 
every particular, as to operate with precise uniformity upon 
every individual. 

The Court is, therefore, of opinion that the revenue law 
of 1845, classing all lands in this State subject to taxation 
into three grades, and imposing a specific tax upon the 
same, is equal and uniform throughout the State, and that 
the law is constitutional. 

Let the decree of the Court below be affirmed. 


Josern Dawkins, ApPpeLLANT, v. Luxe W.Smrrawick, Arre.er. 

In assumpsit upon a parol contract, the day upon which it is made being alleged 
only for form, the plaintiff is at liberty to prove that the contract, whether 
express or implied, was made at any other time. 


When time enters into the contract and becomes material, it is traversable, and 
the plaintiff must prove it ; and when time is material, it makes no difference 
that it is alleged under a videlicet. 

When the time laid in the declaration was the Sabbath, the Court will take 
judicial cognizance of the fact ; yet, if the time is immaterial and laid under 
a videlicet, the Court cannot judicially know that the contract declared on 
was actually made on that day. 


In such a case the defendant, having failed to plead the fact and thus make the 
time material, cannot move in arrest of judgment. 
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Luke W. Smithwick brought an action on the case, in 
the Circuit Court for the County of Leon, against Joseph 
Dawkins, to recover damages for deceit practiced by de- 
fendant in an exchange of horses—the horse of defendant 
being represented to be sound when, in fact, he was dis- 
eased at the time, and continued so to be, so that he was of 
no value to plaintiff. The exchange was alleged to have 
taken place on the first day of July, 1849. 

Plea not guilty, and verdict for the plaintiff at the Spring 
term, 1850. 

The defendant then moved in arrest of judgment on the 
ground that the contract mentioned in the declaration was 
made on Sunday. The motion was overruled, and from the 
judgment of the Court thereon this appeal was brought. 


Mazwell, for Appellant. 


1, Whenever there is any defect appearing upon the face 
of the record, for which a writ of error would lie, and 
which has not been attacked by demurrer, the Court, upon 
motion, will arrest the judgment. If the declaration pre- 
sents a case which would not entitle plaintiff to judgment, 
and the defendant fails to demur, advantage can be taken 
of the defect by motion in arrest. 2d Archbold, 247. 

2. The Court will take judicial notice of the days of the 
week, so that having any date given, it will look to the Al- 
manac, which is the law of the land, to see the day of the 
week, and will apply any law that may arise accordingly. 
Ist Chitty’s Pleadings, 249, 218. See, also, Hoyle v. Corn- 
wallis, 1st Strange, 387-9, which is precisely in point with 
this case on this question. Upon the principle there estab- 
lished, if the record only states the day of the month, and 
that day is found by reference to the Almanac to be Sun- 
day, this is sufficient to authorize a Court to consider the fact 
that the day was Sunday an intrinsic part of the record. In 
the present case, the plaintiff bases his right to recover upom 
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a contract stated by the declaration itself to have been made 
on a day of the month which the Almanac shows was Sun- 
day. ‘The fact, therefore, under the authorities cited, is suf- 
ficiently apparent upon the record. 

But it was contended below that the time being stated 
under a videlicet, the plaintiff, under the rules of pleading, 
cannot be held to it strictly, but may prove any other time, 
and, therefore, the defendant could notavail himself of his 
objection by motion in arrest, but should have pleaded it. 
The rule of pleading does not apply where time is mate- 
rial, or of the essence of the contract, for then the “real 
day must be truly stated.” Ist Chitty’s Pleadings, 287. 3rd 
Durnford & East, 531. 2d Cowper, 671. These authori- 
ties show that where an usurious contract is declared upon 
the day must be truly stated, and if proof of any other day 
is made, the variance is fatal. So here, if the law is, that 
such a contract is void by reason of the day on which it 
was made, the day forms the gist of the matter, and must 
be correctly stated. If the plaintiff had alleged a different 
day, then the defendant, to avail himself of his defence, 
might have pleaded the fact that the contract was made on 
Sunday, or else he might have proved that fact, and then 
urged the variance as fatal, because of the materiality of 
that day to the rights of the parties. 

The Court not having given any opinion upon the other 
question presented by the counsel, viz: whether the con- 
tract, having been made on Sunday, is in violation of the 
statute of this State and, therefore, void, it is not necessary 
to state the argument on that point. 


Walker, for Appellee : 


The error assigned by appellant is that the Court refused 
to arrest the judgment. 

The Court could not arrest the judgment, unless for some 
error patent in the record. Appellant points out as error 
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in the record the allegation in the declaration that “the said 
plaintiff heretofore, to wit, on the first day of July, in the 
year 1849,” &c., exchanged horses, &c. Appellant says 
that the Court will judicially take notice that the first day 
of July, 1849, was Sunday. We admit the Court will take 
notice that the first of July, 1549, was Sunday, but deny 
that the Court will take notice that the contract stated in 
the declaration was made on the day laid therein, it being 
laid under a videlicet. Plaintiff is not concluded by that 
averment, but might have proved that the trade was made 
on another day. 1st Chitty’s Pleadings, 318. 

If defendant intended to rely upon the supposed fact that 
the contract was made on Sunday, he should have pleaded 
it specially. 1st Chitty’s Pleadings, 517, note h. 


SEMMES, Justice, delivered the opinion of the Court: 


This was an action on the case commenced by the respond- 
ent against appellant, in Leon Circuit Court, on a contract 
of warranty, in the exchange of horses. To the declara- 
tion, the appellant filed his plea of the general issue, and at 
the March term of said Court, 1850, a verdict was found 
for respondent, assessing his damages at seventy-five dol- 
lars. Afterwards, at the same term, on the 3d of April, the 
attorney for appellant moved the Court in arrest of judg- 
ment, on the ground that the declaration seeks to recover 
on a contract which is void, by reason of having been made 
on the Sabbath. This motion was overruled by the Court 
below, and from its decision, this appeal is taken. 

The rule of law, as laid down by appellant’s counsel, in 
regard to motions in arrest of judgment, is fully recognized 
by this Court—that, whenever there is any defect appearing 
upon the face of the record, for which a writ of error would 
lie, and which has not been attacked by demurrer, the 
Court, upon motion, will arrest the judgment. 2d Archbold, 
247. 
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If the contract declared on in this case was void under 
the statute, by reason of its having been made on the Sab- 
bath, it is very evident the plaintiff in the Court below was 
not entitled to a judgment, if the fact was properly pre- 
sented by the pleadings. 

An important preliminary question is presented for the 
consideration of this Court, and which arises from the plead- 
ings in the case. It is, whether the appellant, having failed 
to set up by special plea the defence relied on in his motion 
in arrest of judgment, is not concluded by the verdict of the 
jury? But it is insisted by counsel for appellant, that, by 
reason of matters intrinsic appearing on the face of the dec- 
laration, he was not driven to his special plea, but that his 
defence was available, either by general demurrer, or by 
motion in arrest of judgment. It is true that, if the decla- 
ration presents a case which would not entitle the plaintiff 
to judgment, by reason of substantial error appearing on 
its face, the motion in arrest should have been sustained. 

That portion of the declaration which is important to 
the decision of the case is in the following words: “ Luke 
W. Smithwick, plaintiff, by attorney, complains, &c., for 
that whereas the said plaintiff, heretofore, to wit, on the jirst 
day of July, in the year one thousand eight hundred and forty- 
nine, at Leon County,” &§c. 

It is said that the first day of July, as laid in the declara- 
tion, was the Sabbath, and that the Court will take judicial 
cognizance of the fact. Thisis true. Ist Chitty’s Plead. 
ings, 217. 1st Strange’s Reports, 388. It does not, however, 
relieve the question from the difficulty, but involves another 
and an important inquiry, whether the time stated in the 
declaration was material to the issue? If so, it was com- 
petent for the defendant to move in arrest of judgment ; 
but if, on the contrary, the time was immaterial, the only 
mode of making the defence available was by special plea. 

The time stated in the declaration is laid under a videli- 
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cet, but this cannot affect the question ; for if the time be 
material, it can be traversed, notwithstanding the scilicet. 
The general rule, as laid down by Sir William Blackstone, 
is doubtless the correct one. He says, the true distinction is, 
where the time when a fact happened is immaterial, and it 
may have happened on another day, if alleged under a vi- 
delicet, it is not traversable; but when the precise time is 
the very point and gist of the action, then the time alleged 
under the videlicet is conclusive and traversable. 1st Black- 
stone’s Reports, 495. 4th Johnson’s Reports, 456, and see 
2d Saunders, 291. 

In personal actions, the pleadings must allege the time, 
including the day, month and year, when each traversable 
fact occurred. See Stephens’ Pleadings. And although it 
be true, that the time at which each material fact stated in 
the declaration took place, must be alleged, yet, as a gene- 
ral rule, the plaintiff is not bound to prove the time as sta- 
ted, nor is it essential that the time as stated accord with 
the truth. Archbold’s Pleadings, 115. 

The same rule of law which governs the venue, applies, 
also, to the stating of time—it extends to traversable facts 
only. Inthe case of the venue in transitory matters, the 
place is not material to the issue, and one may be alleged, 
and another proved. See Stephens’ Pleadings. 

In illustration of the foregoing general principles, it has 
been held, that in assumpsit upon a contract, the day upon 
which it is made being alleged only for form, the plaintiff is 
at liberty to prove that the contract, (parol,) whether it be 
express or implied, was made at any other time. 2d Strange’s 
Reports, 806. 2d Salkeld, 561; and it is no objection that 
the day of the promise, as laid under a videlicet, brings it 
within the statute of limitations. Ist Chitty’s Pleadings, 
257. 

The statement, therefore, of the real and precise time is 
not necessary, or if stated, the party is not concluded by it, 
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wales it constitutes a material part of the contract declared 
upon, or unless a written instrument is professed to be de- 
scribed. 4th Term Reports, 590. 

In all actions on promissory notes, bills of exchange, &c., 
the date, being a material part of the contract, must be sta- 
ted, so as to conform to the contract itself—the slightest 
variance will be fatal. Ist Chitty’s Pleadings, 115. But the 
day laid in a declaration on a parol contract is not mate- 
rial upon evidence. Ibid, note 66. In the case of an usu- 
rious contract, where time is the very gist of the matter, 
the real day must be stated and proved; (Stephens’ Plead- 
ings ; and so it may be said in every case where the pre- 
cise date of any fact is necessary to ascertain and deter- 
mine with precision the cause of action. 

In the case before the Court, time did not enter into the 
contract—it was no part of it. The plaintiff in the Court 
below was not concluded by the time stated in the declara- 
tion—it was competent for him to have proved the contract 
to have been made on any other day than that alleged. 

If the time did enter into the contract and, consequently, 
was material, then it wastraversable by the defendant ; but 
in this case, the time could not be traversed, because the 
plaintiff was not bound to prove it as laid. 

The case relied on by appellant’s counsel, in Ist Strange’s 
Reports, 388, is not inconsistent with the opinion of this 
Court. In that case, the question before the Court arose 
upon a writ of inquiry, which appeared to have been exe- 
cuted on the 15th day of June, which was Sunday—the 
Court determined that it would take notice of the day, with- 
out its being specially assigned for error, and that the exe- 
cution of the writ being on Sunday was void by statute. 
29th Car., 2, 5,7. But in that case, the time was material— 
it was not controverted, it could not be controverted—it 
was a part of the record, and a material part in the execu- 
tion of the writ—the Court was bound by it, and could not, 
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in its judgment, look beyond it. The only principle deter- 
mined was, that the Court would take judicial cognizance 
that the day on which the writ was in fact executed was 
Sunday. In this case, the first day of July, it is conceded, 
was the Sabbath; yet this Court cannot judicially know that 
the contract declared on was made on that day, though aver- 
red in the declaration, for the time as Jaid may be alto- 
gether different from the time as proved. 

The Court is, therefore, of opinion that the judgment of 
the Circuit Court, overruling the motion in arrest of judg- 


ment, was correct. 





The 2d section of the 5th article of the Constitution of Florida provides that 





Judgment below affirmed. 


Ex parte Roszrt W. Warre. On Perition ror A MAnpamus. 


“the Supreme Court, except in cases otherwise directed in this Constitu- 
tion, shall have appellate jurisdiction only, which shall be co-extensive with 
the State, under such restrictions and regulations, not repugnant to the Con- 
stitution, as may, from time to time, be prescribed by law; provided, that 
the said Court shall always have power to issue writs of injunction, manda- 
mus, quo warranto, habeas corpus, and such other remedial and original 
writs as may be necessary to give it a general superintendence of all other 
Courts :”"—Held, that the jurisdiction of this Court is two-fold—first, appel- 
late jurisdiction proper, and, secondly, a general superintendence and con- 
trol of all other Courts, and this by means of all appropriate, original and 
remedial writs known to the common law. No original proceeding can be 
instituted in this Court, unless it be to exercise this power of superintend- 
ence or control over some other Court. The exception in the first clause 
of the section points to the power contained in the proviso, and this power 
the Court would not have had from the mere grant of “ appellate jurisdic- 
diction only.” 

The term, “ other remedial and original writs,” means writs ejusdem generis, 


such as writs of procedendo, prohibition, &c. 
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On the 6th day of January, 1851, Robert W. White filed 
in the office of the Clerk of the Supreme Court the follow- 
ing petition : 

To the Honorable the Supreme Court of the State of Florida: 

The petition of Robert W. White, of Jefferson County, 
in this State, respectfully showeth unto your Honors, that, 
on the 9th day of December, A. D. 1850, he purchased of 
David S. Walker, Register of Public Lands for the State of 
Florida, the west half of the southeast quarter of section 
sixteen, township one, range three, south and east, at the 
rate of five dollars per acre, amounting to four hundred 80- 
100 dollars, and that your petitioner paid one-fourth of the 
purchase money, and interest on the balance, and gave his 
bonds for the said balance, as required by the laws of this 
State. That at the same time, your petitioner entered into 
a written agreement with said Walker, as Register as afore- 
said, by which it was “understood that, notwithstanding 
said sale, said land was to be offered at public sale, and if 
it should sell for five dollars per acre, then said White was 
to take it that price. If it should sell for over five, he was 
to take it or not ashe liked; but if it should sell for over 
two dollars and fifty cents per acre, and under five dollars, 
he was to take it at that price”—a copy of which, your peti- 
tioner annexes hereto. Your petitioner further shows that, 
at the same time, it was understood by and between your 
petitioner and said Walker, but not in writing, that your 
petitioner could, at any time before said sale, perfect his 
purchase, by agreeing to take the land at the price of five 
dollars per acre, and thus rescind the understanding or 
agreement in writing above referred to. That afterwards, 
and on the 19th day of December, 1850, your petitioner 
wrote to said Walker, as Register as aforesaid, a letter, in 
which your petitioner stated that he had concluded “ to take 
the land at five dollars per acre, instead of waiting for it 
to be sold under the last appraisement”—which last ap- 
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praisement fixed the value of said land at two dollars and 
fifty cents per acre. That your petitioner subsequently 
tendered the balance of the money for said land to said 
Walker, Register as aforesaid, and demanded a deed from: 
said Walker for the same; but the said Walker refused 
either to accept the amount tendered, or make a deed to 
your petitioner, for reasons based on said written agree- 
ment, in conjunction with other matters, which your peti- 
tioner insists had no connection with this purchase, and 
should not operate against your petitioner in the premises. 
Your petitioner, therefore, prays that a rule on the said 
David S. Walker, Register as aforesaid, to show cause why 
a writ of mandamus should not be issued by this Honora- 
ble Court, commanding the said Walker, Register as afore- 
said, to convey by deed the said land to your petitioner, 
upon the payment of the balance of the purchase money 
due, may be granted, and that, finally, the said Walker, 
Register, may be commanded to convey said land, as pray- 
ed to be directed in said rule, and your petitioner, as in du- 
ty bound, will ever pray, &c. 
ROBERT W. WHITE, 
By M. D. Papry. 

A rule was taken, returnable at a future day, and on the 
3d day of February, 1851, David 8S. Walker, Register of Pub- 
lic Lands, made the following return to the rule served, viz : 

In obedience to the rule upon the Register to show cause 
why he should not convey by deed to said R. W. White 
certain land purchased by said White, viz: the west half 
of the south-east quarter of section sixteen, township one, 
range three, south and east, upon the payment to him of 
the balance of the purchase money due therefor, the Regis- 
ter most respectfully shows cause as follows, to wit: 

On or about December 9, 1850, said White called at the 
office of the Register and made inquiry about the terms on 
which he could purchase said tract, and was told that he 
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could have it at five dollars per acre. Said White replied, 
in substance, that the land was not worth that price and 
refused to give it unconditionally, but, after much solicita- 
tion, persuaded the Register to enter into the arrangement 
with him evidenced by the following agreement in writing; 
signed by said White and the Register, to wit : 

“R. W. White has this day purchased the west half of 
the south-east quarter of section sixteen, township one, 
south of range three, east, at five dollars per acre, one 
quarter of which he has paid and given his notes for the 
balance, as the law requires ; but it is understood that, not- 
withstanding said sale, said land is to be offered at public 
sale, and if it shall sell for five dollars per acre, then said 
White is to take it at that price. If it shall sell for over 
five, he is to take it or not, as he likes; but if it sells for 
over two dollars and fifty cents per acre, and under five, 
he is to take it at that price. 

[Signed] R. W. WHITE, 
[Signed] D. S. WALKER. 

December 9, 1850.” 

After said White had entered into this written agreement 
and was about leaving the office of the Register, he remarked 
in substance, that he presumed he would have the right at 
any time to enter said land, absolutely, at five dollars per 
acre, to which the Register replied affirmatively. 

On or about the 19th December, 1850, the Register re- 
ceived from said White the letter herewith filed and prayed 
to be taken as part of this answer, stating that he had con- 
cluded to take said tract at five dollars per acre, at 
which it had been originally appraised, instead of waiting 
for it to be sold under its last appraisement of two dollars 
and fifty cents per acre. The Register would certainly 
have acceded to this proposition and have entered said land 
in said White’s name, which has not yet been done, but be- 
fore he had acted in the matter, one K. M. Moore came to 
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the office of the Register and complained that he had ap- 
plied to enter said land long before said White, and had 
been refused the privilege of doing so, on the ground that 
said tract could not be purchased at private sale until it 
should first have been offered at public sale at the reduced 
price, in pursuance of section 6, Thompson’s Digest, 115.— 
Said Moore stated that his application to enter said land 
was tu the predecessor of the present Register in the Regis- 
ter’s office, and said Moore also reminded the present Reg- 
ister of a conversation said Moore had with him about the 
purchase of said land some time since, at Newport, which 
the Register did not think of at the time of said arrange- 
ment with said White. And said Moore insisted that great 
injustice would be done him, under the circumstances, if 
said land should not be put up at public auction in pursu- 
ance of the written agreement between the said White and 
the Register, so as to allow said Moore to bid on the same. 

Under this state of facts the Register informed said White 
that he felt it his duty to decline to give him a deed, but 
would adhere to the written agreement herein set forth, or 
the Register now offers to rescind that agreement altogeth- 
er, and refund to said White the money he has paid and 
return him his notes. 

The case was argued by Papy for the petitioner, and by 
Walker for the respondent. 


THOMPSON, Justice, pronounced the opinion of the Court. 


Upon the rule on the Register to show cause why a man- 
damus nisi should not issue, the question presents itself— 
Has this Court jurisdiction, or the power to entertain this 
application, and award the relief asked for ? 

The 2d section of the 5th article of the Constitution pro- 
vides that “ the Supreme Court, except in cases otherwise di- 
rected in this Constitution, shall have appellate jurisdic- 
tion only, which shall be co-extensive with the State, un- 
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der such restrictions and regulations, not repugnant to the 
Constitution, as may, from time to time, be prescribed by 
law ; provided, that the said Court shall always have power 
to issue writs of injunction, mandamus, quo warranto, ha- 
beas corpus, and such other remedial and original writs as 
may be necessary to give it a general superintendence and 
control of all other Courts.” Thompson’s Digest, 50. 

It cannot be doubted that this is an application to this 
Court for the exercise of an original jurisdiction ; and it is 
argued for the petitioner, that the section above cited gives 
the power to this Court to issue the writs specially named 
in all cases as its original jurisdiction, and that the phrase 
with which the sentence concludes: “as may be necessary 
to give this Court a general superintendence and control of 
all other courts,” is to be restricted to the “other remedial 
and original writs,” not specifically named. And it is fur. 
ther contended that this interpretation is necessary in order 
to render operative the exception in the first clause of the 
section, that “the Supreme Court, except in cases otherwise 
directed in this Constitution, shall have appellate jurisdic- 
tion only ;” for, unless the jurisdiction excepted is original 
and contained in the power to issue the writs specified, there 
is none given by the Constitution but the appellate jurisdic- 
tion, and effect should be given to every part and clause of 
the instrument. 

The exception in the first clause of the section under 
consideration was probably inserted by the Convention ez 
abundanti cautela, although it would hardly have been ne- 
cessary, if any original jurisdiction had been granted in any 
other part of the Constitution to have enabled this Court to 
exercise it. The language is general ; it does not refer to 
any particular grant of jurisdiction ; the general character 
of the Court was to be one of appellate authority, and it 
was to be confined to that, “except in cases otherwise di- 
rected.” It does not necessarily follow that some other ju- 
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risdiction must be intended to have been conferred by the 
Constitution, or if other jurisdiction is given, it should be 
original. The exception, however, may, and we think does, 
point to the power contained in the proviso. The office of 
a proviso generally is either to except something from the 
enacting clause, or to qualify or restrain its generality, or 
to exclude some possible ground of misinterpretation of it, 
as extending to cases not intended by the Legislature to be 
brought within its purview. Minis v. The United States, 
15 Peters’ Reports, 445. As before remarked, the general 
character of this tribunal was intended to be appellate 
only. An appeal is defined to be the removal of a cause 
from an inferior to a superior court (3 Blackstone’s Com- 
mentaries, 55); and it is said to be the essential criterion 
of appellate jurisdiction that it revises and corrects the 
proceedings in a cause already instituted, and does not 
create that cause. Marbury v. Madison, 1 Cranch, 137.— 
1 Peters’ Condensed Reports, 282. By a strict application 
of the term appellate jurisdiction it would seem that neither 
a mandamus nor any other original and remedial writ could 
issue from a superior court to any subordinate tribunal, un- 
less it results as an incident to the appellate power in the 
revision and correction of the proceedings of a cause there- 
in. Smith v. Jackson, 1 Paine Circuit Court Reports, 454. 
Hence the necessity of the proviso in this section of the 
Constitution, to qualify and restrain the generality of the 
language used in the enacting clause, and to except there- 
from the powers mentioned in the proviso. By this proviso 
power is given to issue writs of injunction, mandamus, quo 
warranto, habeas corpus, and such other remedial and origi- 
nal writs as may be necessary to give this Court a general 
superintendence and control of all other courts, a power 
which we think was not necessarily included in the grant 
of appellate jurisdiction. It places this Court, with regard 
to all other courts of this State in the same position, in this 
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respect, which the Court of King’s Bench, in England, oe- 
cupies in relation to the inferior courts of that kingdom. 
It gives a superintending authority and control—the power 
to overlook and to govern, check and restrain all other courts, 

The position, that the exception in this section may refer 
to the power to issue the writs specifically enumerated as 
the original jurisdiction, and that the “ other remedial and 
original writs” not named, are to be alone controlled by the 
clause, “as may be necessary to give this Court a general 
superintendence and control of all other Courts,” cannot be 
maintained upon any proper rule of construction. The pro- 
viso forms but one sentence ; the writs specifically named 
are designed to illustrate the meaning intended more clearly 
than could be done by general terms; the terms, “ other 
remedial and original writs,” mean writs ejusdem generis, 
of a kindred character, such as writs of procedendo, pro- 
hibition, certiorari, &c., which are to effect a like object, the 
exercise of a superintendence and control of all other 
Courts. It is true that some of the writs thus specifically 
designated do not seem appropriate to the exercise of this 
power. An injunction, for instance, though often used to 
restrain proceedings in another Court, yet is directed to, and 
acts upon, the parties alone; it neither assumes any superi- 
ority over the Court in which they are proceeding, nor de- 
nies its jurisdiction; but it is granted on the sole ground 
that, from certain equitable circumstances, ‘of which the 
Court that issues it has cognizance, it is against the con- 
science of the party te proceed in the cause. Eden on In- 
junctions, 14. So a quo warranto is a writ which lies for 
the government against any person or corporation claiming 
or usurping any office, franchise, or liberty, to inquire by 
what authority the claim is supported, in order to determine 
the right. Wharton’s Dictionary of Jurisprudence, 859. 
Cases, however, may arise, in which these writs may be 
useful in exercising this power, but if they do not, it is a 
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matter of but little moment—it cannot alter the construc- 
tion, or change the meaning of the instrument. It is very 
certain they can only be used, if at all, for the purposes 
and objects expressed. 

By the interpretation which we give to this section of the 
Constitution, effect is given to every part of it, and from it, 
we deduce the conclusion that the jurisdiction of this Court 
is two-fold—first, appellate jurisdiction proper, by which 
we understand the revision of the proceedings of the subor-’ 
dinate Courts, and the correction of errors in their judg- 
ments ; and, secondly, a general superintendence and con- 
trol of all other Courts, and this by means of all appro- 
priate, original and remedial writs known to the common 
law. No original proceeding can be instituted in this 
Court, unless it be to exercise this power of superintendence 
or control over some other Court. 

Reference has been made tothe Constitution of the State 
of Alabama, and to the action of its Supreme Court, in the 
eases of Mead v. Dunn, and Murray v. Ayers, cited from 
Minor’s Reports, 46, 323, as affording some aid in the proper 
interpretation of this section. On comparison of the Con- 
stitution of Alabama wi'h that of our State, it is found 
that in the clauses defining the jurisdiction of the respec- 
tive Supreme Courts, the only difference consists in the use 
of the terms “inferior jurisdictions,” in the ‘place of “all 
other Courts,” in the conclusion of the section. In the ca- 
ses above mentioned, the question of jurisdiction was not 
raised or decided—in one of the cases, it is suggested by the 
Court asa doubtful point. In the case of Davis v. The 
Tuscumbia Railroad Company, 4th Stewart & Porter, 421, 
440, which was an original application by bill in equity for 
an injunction to stay waste, the Court says: “ We have no 
doubt that this Court has authority to issue writs of injunc- 
tion, when a case calling for the exercise of such authority 
is presented by the bill;” but does not give the reasons for 
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such opinion. It was probably deemed unnecessary, inas- 
much as the injunction asked for was refused, because of a 
want of equity in the bill. In the case of the State ex re. 
latione v. Paul, 5th Stewart & Porter, 40, the question of 
the authority of the Supreme Court of Alabama to exer- 
cise the original jurisdiction of granting a quo warranto in 
the first instance was expressly waived, and the writ de- 
nied on other grounds; but in ex parte Simonton et a/., 9th 
Porter, 383, 389, which was an application for a writ of 
habeas corpus, praying that the right of the petitioners to be 
admitted to bail might be considered and allowed, the ques- 
tion of jurisdiction was brought directly before the Court 
for its determination, and it was held that the Supreme 
Court “ does not possess the constitutional power to award 
the writ which the petitioners have asked for, unless it be 
to give it a general superintendence and control of inferior 
jurisdictions. To bring a case within these qualifying 
terms, it should be shown either that some Court, or that 
some Judge of a Court, invested with authority to act in 
the premises, has undertaken to decide upon the case of a 
party aggrieved, or else without any just cause therefor, 
has refused to entertain the same.” This may now be con- 
sidere” the settled interpretation of this section of the Con- 
stitut... %‘y the Supreme Court of Alabama, having been 
recognized in the subsequent cases of John, a slave, v. State, 
Ist Alabama Reports, 95. Ez parte Mansony, Ibid, 98. 
State v. Williams, Ibid, 342. Ez parte Tarlton, 2d Alabama 
Reports, 35. In the case of the State v. Porter, Ist Ala- 
bama Reports, 688, 708, the Supreme Court of Alabama 
extend the authority of that Court to entertain original ju- 
risdiction of a writ of quo warranto to cases in which no 
Court subordinate to the Supreme Court could act. With- 
out expressing any opinion of the propriety of the decision 
in the case last cited, we consider that the view taken by 
the Supreme Court of Alabama, in the case of Simonton, 
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of the Constitution of that State, agrees substantially with 
that we have expressed in relation to the Constitution of 
Florida; and as the petition in this case does not ask for 
the exercise of the superintending and controlling power of 
this Court upon the action of any other Court, the prayer 
of the petition must be denied, and the rule discharged with 
costs. 


In rE Jonn InerArtry, ApMInisTRATOR OF Joun Forses, De 
CEASED, v. Curtis anp Griswo.p, Trustees, &c. 


The late Territorial Government was the creature of the Government of the 
United States—to continue in existence during the pleasure of Congress, or 
until the admission of the Territory into the Union as a State. 


The powers exercised by the Federal functionaries, after the admission of Florida 
inte the Union, were exercised by State authority, under the State Consti- 
tution, and by virtue of the express provisions of the schedule and ordinance, 
in order that no inconvenience might arise from a change of government. 
For this purpose, and pro hac vice, the Federal officers were continued, and 
acted as State officers. 


The records of the Territorial Courts are records of the General Government, 
and the assent of Congress is necessary for their transfer to any other Court. 
Upon the admission of a State into the Union, the concurrence of both the 
State and Federal Government is requisite to the transfer of records, in ca- 
ses of appropriate State jurisdiction. 


The Congress of the United States, by the act of February 22d, 1847, authori- 
zed the transfer of certain classes of records and pending causes te the Dis- 
trict Court of the United States, thus claiming and exercising the power 
of ownership over such records. The exercise of this power by Con- 
gress was a rightful exercise of power; and so far as Congress has not 
claimed these records as belonging to the General Government, it may be 
regarded asa sanction of the action of State authority over the subject. 
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The records and papers of the Territorial Courts did not pass to any Court or 

Courts, until the government, whose records they were, provided, either ex- 


pressly or by implication, for the transfer, and the judicial action of some 
other tribunals; and, consequently, the mere fact that the Courts of the 
State became possessed of such records, did not warrant jurisdiction; nor 
was the mode by which they are said to have become so possessed, rightful 
and proper. 

The Supreme Court of Florida is not the successor of the Court of Appeals of 
the Territory, and cannot award process to execute the decrees of that 
Court. 

The act of the General Assembly of July 25th, 1845, section 13, does not 
place the records therein mentioned in the custody of the Supreme Court, 
nor does it authorize any judicial action upon them. The Clerk of the Su- 
preme Court is merely made the keeper of the records, &c. of the Court of 
Appeals ; but as such, he is not amenable to this Court, and might refuse to 
obey its mandate in relation thereto. 


The nature and object of the petition filed in this case, 
the grounds of the application, and of the argument of 
counsel for defendants in opposition to the motion, are fully 
stated in the opinion of the Court. 

Judge Baker sat in the place of Anperson, Chief Justice, 
who had been of counsel in the case. 

Davis, for the Petitioner. 

Archer, for the Defendant. 


THOMPSON, Justice, delivered the opinion of the Court. 


This is a petition for the transfer and delivery to the 
District Court of the United States for the Northern District 
of Florida, of the record of the proceedings of the Court of 
Appeals of the late Territorial Government of Florida, in a 
cause wherein Curtis and Griswold, trustees of the Apa- 
lachicola Land Company were appellants, and John Iner- 
arity, administrator of John Forbes, and James Inerarity 
were respondents, removed by appeal from the Superior 
Court of the Western District, for Escambia County, to the 
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said Court of-Appeals. The application is made by John 
[nerarity, who was the plaintiff in the original suit in the 
Superior Court. 

The decree of the Court of Appeals was pronounced at 
the January Term, 1844, and both parties appealed there- 
from to the Supreme Court of the United States. While 
the cause was pending in that Court, on the 3d of March, 
1845, Florida was admitted into the Union, as a State, by 
an act of Congress of that date. The appeal in the Supreme 
Court of the United States was decided at January Term, 
1848, and the decree of the Court of Appeals was by that 
decision affirmed. The petition sets forth that the mandate 
of the Supreme Court of the United States has issued to the 
District Court for the Northern District of Florida, accord- 
ing to the provisions of the 3d section of the act of Congress 
of February 22d, 1847, (Acts 2d Session 29th Congress, 
Chapter 17,) commanding the said District Court to proceed 
to the execution of the decree of the Court of Appeals ; but 
that the said Court cannot execute the said mandate for 
want of the record of the judgment and proceedings in said 
cause, which it is alleged are in the archives of this Court; 
and praying that an order may pass directing the delivery 
of the same to the Clerk of the District Court, &c. 

This application is resisted by Messrs. Delafield and Cur- 
tis, Trustees of the Apalachicola Land Company, who are 
represented herein by counsel, on several grounds: 1. That 
the General Assembly of Florida have vested power in this 
Court to take the papers and keep them. 2. That the sub- 
ject matter of the suit is not cognizable by the Federal 
Courts, under the acts of Congress ; and 3. That this Court 
has jurisdiction over the subject-matter of the suit, and ought 
itself to do whatever is necessary to execute the judgment 
of the Court of Appeals, if the same appear to be affirmed, 
and grant process, &c. 

In the consideration of this subject it will be important to 
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government, and to what power the records of the said 
Courts appertained on the dissolution of the government; 
and also, whether this Court has now any judicial or other 
power over them, de facto or de jure, so as to authorize an 
order directing their delivery to the District Court, as prayed 
for by the petitioners, in case we find the District Court is 
entitled to the records in question. 

The Territorial government of Florida was the creature 
of the government of the United States, under the authority 
of the second clause of the third section of the fourth article 
of the Constitution, which vests in Congress the power to 
“make all needful rules and regulations respecting the ter- 
“ritory and other property belonging to the United States.” 
By the act of March 30th, 1822, amended by the acts of 
March 3d, 1823, of May 26th, 1824, of May 15th, 1826, of 
May 23d, 1828, and of July 7th, 1838, and by other acts, 
(see Thompson’s Digest, Appendix, 585 to 612,) all the ter- 
ritory ceded by Spain to the United States, known by the 
name of East and West Florida, was erected into a Terri- 
tory of the United States, under the name of the Territory 
of Florida, and the power and authority of that govern- 
ment ascertained and distributed into and among three de- 
partments, executive, legislative and judicial. The judicial 
power was vested in a court of appeals, in five superior 
courts and, also, in such inferior courts and justices of the 
peace as the legislative department should from time to time 
establish. The superior courts were courts of general orig- 
inal jurisdiction at common law and in equity, and had also 
jurisdiction of matters peculiarly cognizable by the courts 
of the Federa! judiciary ; and the Court of Appeals was a 
court of appellate jurisdiction over the judgments, sentences 
and decrees of the superior courts ; the judgments and de- 
crees of which latter court were subject to review by appeal 
or writ of error in the Supreme Court of the United States, 
under certain rules, regulations and restrictions. 
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the pleasure of Congress, and until the admission of the 
Territory into the Union of the States. Upon the happen- 
ing of the latter event, by virtue of the act of Congress of 
March 3d, 1845, the Territorial government was displaced 
and abrogated fully and entirely, and no power or jurisdic- 
tion existed within the Territorial limits of Florida except 
that derived from State authority. It is true that the Gov- 
ernor, judges and other officers, continued to exercise au- 
thority and jurisdiction after the 3d of March, 1845, and 
until the full and complete organization of the State gov- 
ernment ; but the power and jurisdiction so exercised were 
by State authority and under the Constitution. The Sched- 
ule and Ordinance, forming the 17th article, in order that 
no inconvenience might arise from the organization and 
establishment of the new government, declared by section 
Ist, That all laws and parts of laws then in force, or which 
might thereafter be passed by the Governor and Legislative 
Council of the Territory of Florida, not repugnant to the 
provisions of the Constitution, should continue in force un- 
til, by operation of their provisions or limitations, the same 
should cease to be of force, or until the General Assembly 
of the State should alter or repeal the same ; and by section 
4, That all officers, civil and military, then holding their of- 
fices and appointments in the Territory under the authority 
of the United States or under the authority of the Territory, 
should continue to hold and exercise their respective offices 
and appointments, until superseded under the Constitution ; 
and that all actions at law or suits in chancery, or any 
proceeding pending, or which might be pending in any 
court of the Territory of Florida, might be commenced in 
or-transferred to such court of the State as may have juris- 
diction of the subject matter thereof. By force of these 
provisions the State Government was put into immediate 
operation, and the interregnum that must have otherwise 
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intervened, thus avoided. The officers civil and military 
were pro hac vice State officers, and the government a State 
authority and jurisdiction. It was not a continuation of the 
former Territorial government, but the adoption and adap- 
tation of the machinery of the old, to the purposes of the 
new government. 

That the effect of the admission of the Territory into the 
Union, as a State, was to deprive the several departments 
of that government of all their power, authority and juris- 
diction is clear and incontrovertible. The right of sove- 
reignty in the General government which gave life and 
vigor to them was gone. The officers and the courts of the 
old system were continued, but they held by a new tenure; 
they could point no longer to the government of the United 
States as the source of their power, but to the Constitution 
of the State of Florida. It was a government ad interim, to 
prevent anarchy and confusion during the period of time 
necessary to be consumed in arranging the new govern- 
ment, electing officers, &c., &c. The recent decision of the 
Supreme Court of the United States in Benner v. Porter fully 
supports this view of the subject. 9 Howard’s Reports, 235. 
On the subject of the records of the courts of the Territo- 
ry, the Supreme Court, in the same case, commenting on 
the previous case of Palao v. Hunt, 4 Howard’s Reports, 
589, says that there is no ground for qualifying the opinion 
expressed in that case, believing it to be sound and incon- 
trovertible ; but deem it proper, in the reiteration of that 
opinion, to do so with more fullness, as to its effect in re- 
spect to cases of State jurisdiction. The Court says: “The 
“ Territorial courts were the courts of the General govern- 
“ment, and the records in the custody of their clerks, the 
“records of that government; and it would seem to follow 
“ necessarily from these premises, that no one could legally 
“take the possession or custody of the same without the 
“assent, express or implied, of Congress. Such assent is 
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“essential, upon the plainest principles, to an authorized 
“change of custody. On the admission of a Territorial 
“ government into the Union, as a State, the concurrence of 
“both the Federal and State authorities would seem to be 
“required in the transfer of the records, in cases of appro- 
“priate State jurisdiction, from the old to the new govern- 
«ment. An act of Congress would be incapable of passing 
“them under the State jurisdiction, as would be an act of 
“the legislature of the State to take the records out of the 
“custody of the Federal government. Both should concur.” 

The paragraphs quoted from this decision are in entire 
consonance with our own views and opinions, and fully ex- 
pressive thereof. We think it is entitled to great weight, 
as well from the ability and learning of the judges, as from 
the character of the forum in which they preside, the deter- 
mination of such political questions being within its pecu- 
liar province ; and, besides, the opinion is expressed upon 
the examination and review of the former opinion of the 
Court, in Palao v. Hunt, before alluded to, and may, there- 
fore, be considered as a judgment pronounced upon the full- 
est deliberation. 

The decision of the case of Palao v. Hunt produced the 
action of Congress by the act of February 22d, 1847, before 
adverted to, which placed the records and proceedings of 
certain classes of cases under the control and jurisdiction 
of the District Court of the United States, established and 
organized within the State of Florida, under the Ist section 
of the 3d article of the Constitution of the United States. 
The causes and matters of record of the old Territorial 
Courts thus transferred tothe District Courts may be stated 
as follows : 

1, Causes pending in the Superior Courts of the Territory, 
under the acts of Congress of May 23d, 1828, and May 
26th, 1830, providing for the settlement and confirmation of 
private land claims in Florida ; 
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2. Causes which were pending in the Court of Appeals 
on the 3d of March, 1845; 

3. The records and proceedings of the several Courts in 
causes determined befvure the said period, and from which 
writs of error could have been sued out, or appeals could 
have been taken and prosecuted to the Supreme Court of 
the United States, according to the laws in force prior 
thereto ; 

4. The records and proceedings of the several Courts, in 
causes determined therein prior to said March 3d, 1845, on 
which writs of error had been sued out, or appeals taken, 
under the laws then in force, to the Supreme Court of the 
United States ; 

5. All causes pending in any of the Superior Courts, or 
Courts of Appeals, on the 3d of March, 1845, not legally 
transferred to the Courts of the State, and which the said 
Courts continued to hold cognizance of and proceeded to 
determine after that day, or which are claimed to have been 
since pending therein as Courts of the United States ; and 

6. All cases of Federal character and jurisdiction com- 
menced in said Territorial Courts after said day, and in 
which judgments or decrees were rendered, or which are 
claimed to have been since pending therein. 

The record of the decree and proceedings of the case of 
Curtis and Griswold, trustees, &c. appellants, and Inerarit- 
ty, respondent, falls within the class fourthly above descri- 
bed, the decree of the Court of Appeals in said cause hay- 
ing been appealed from prior to the admission of Florida 
into the Union, and, of course, pending in the Supreme 
Court of the United States at that time. 

The Supreme Court, in Benner v. Porter, explaining the 
opinion expressed, that the assent of Congress was essential 
to the authorized transfer of the records of the Territorial 
Courts, in suits pending at the time of the change of gov- 
ernment, to the custody of State tribunals, says, that “ it is 
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“proper to add to avoid misconstruction, that we do not 
«mean thereby to imply or express any opinion on the 
« question, whether or not without such assent, the State 
« judicatures would acquire jurisdiction. That is altogether 
“a different question; and, besides, the acts of Congress 
« that have been passed in various instances on the admis- 
«sion of a State, providing for the transfer of Federal 
« causes to the District Court, as in the case of the admis- 
« sion of Florida already referred to, and saying nothing at 
“the time in respect to those belonging to State authority, 
“may very well imply an assent to the transfer of them 
“ by the State to the appropriate tribunal. Even the omis- 
* sion on the part of Congress to interfere at all in the mat- 
* ter, may be subject to alike implication, and a subsequent 
“assent would, doubtless, operate upon past acts of trans- 
“fer by the State authority.” There is, we think, much 
force in this view of the question, as to causes pending of 
which the Courts of the United States have not exclusive 
jurisdiction, or cannot, under the constitution and laws of 
the United States, take jurisdiction at all; and where, as in 
the case of Florida, the act of February 22d, 1847, provides 
for the transfer of the records and proceedings of certain 
classes of cases, saying nothing about other classes of which 
the State Courts could take jurisdiction, the inference is ir- 
resistible that Congress intended that the State authorities 
should assume jurisdiction over the latter, or if they had al- 
ready assumed it, the omission may well be considered as 
a tacit acquiescence in, and a ratification of, the authority 
thus claimed and exercised ; and in view of the difficulties 
and confusion which would otherwise arise, in case of a has- 
ty or improvident assumption of authority over the subject 
by the new State, we should be so inclined to consider the 
question. Concurring as we do in the opinion expressed by 
the Supreme Court of the United States in the cases re- 
ferred to, we feel no hesitation in declaring that the Courts 
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of the Territory of Florida were Courts of the United 
States, and the records of said Courts the records of that 
government—that the State authorities had no just right 
to assume the exercise of any authority or jurisdiction over 
them, except so far as the government of the United States, 
by express authority or just implication, shall accord the 
power todo so. So far as Congress, by the act of February 
22d, 1847, claimed to exercise jurisdiction over certain 
classes of records and pending causes, it is in our opinion 
the exercise of a rightful power, and the Courts to which 
the jurisdiction and authority over them is granted are en- 
titled to the custody ; and so faras Congress has not claim- 
ed these records, it may be considered as the sanction of the 
General Government to the exercise of jurisdiction by the 
State authorities over the subject. 

We are not unaware that the cases of Stewart v. Pres: 
ton, (Ist Florida Reports, 1, 9,) and Beatty v. Ross, (Ist 
Florida Reports, 198, 210,) decided in this Court, hold a 
contrary doctrine to that which we have announced ; but 
the question was a new one, and there were no reported 
adjudications to aid the Court in arriving at a_proper con- 
clusion, and if, under these circumstances, this Court has 
proceeded upon an erroneous view of the subject, the bet- 
ter course is to retrace our steps as the error becomes ap- 
parent. The case of Stewart v. Preston was decided in 
1846, at the first term of the Court, and before Congress 
had taken any action on the subject. The act of the Gene- 
ral Assembly of Florida of July 25th, 1845, provided that 
all cases pending in said Court of Appeals should be trans- 
ferred to this Court, and should be tried and determined 
therein and thereby, excepting from the operation of the 
enactment cases cognizable by the Federal Courts; and 
the Clerk of the Supreme Court having obtained posses- 
sion of the records and files of the Court, the cause was 
docketed for hearing in this Court. The counsel for res- 
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pondent made a motion to strike the cause from the docket, 
on the ground amongst others that this Court had not juris- 
diction, the case being brought before it neither by writ of 
error, nor appeal, nor consent of parties, and because it 
had not been transferred by any competent authority. The 
Court expressed no opinion upon the questions raised in the 
very able argument of the counsel for respondent, but 
placed their judgment upon the authority of the General 
Assembly to transfer the case, and upon the inconvenience 
which must inevitably result from a different view. The 
Court did not perceive any sufficient cause for questioning 
the power of the Legislature to pass the law, and consider- 
ing that the cause was to be disposed of by some tribunal, 
and as no law had been passed by Congress providing for 
the transfer of such a cause, by appeal er writ of error, 
from the Superior Court to a District or Circuit Court of the 
United States, or to the Supreme Court, it was ruled that 
the case must be tried by this Court, or not be tried at all. 

Entertaining the opinions which we have expressed, we 
are compelled to disapprove of the conclusion, as well as 
the argument of the Court in this case; and we feel well 
assured that if Congress had at the time asserted the claim 
subsequently made by the act of February 22d, 1847, the 
opinion of the Court would have been otherwise. The con- 
cluding clause of the 4th section of the 17th article of the 
Constitution, as well as the 14th section of the act of As- 
sembly of July 25th, 1845, must be considered ineffectual to 
give jurisdiction of those pending suits to the State Courts, 
until they received the concurrent sanction of the Congress 
of the United States, as before mentioned. 

The case of Beatty v. Ross had been commenced by the 
service of process from the Superior Court of the Middle 
District prior to the 3d March, 1845 ; before the return day 
of the process, the Territory was admitted into the Union 
of the States, and the Territorial Government was thereby 
abrogated and displaced. The process was actually re- 
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dant, after a default noted for want of a plea, at the interve- 
ning rule day, filed his petition to remove the case to the 
District Court of the United States, on the ground that he , 
was analien. The Court refused the prayer of the peti- 

tion, and final judgment by default was given against him, 

and on appeal to this Court, the judgment of the Circuit 

Court was affirmed. We have made this allusion to the 

eircumstances of the case, because we believe the judg- 

ment of the Court was correct, although we cannot concur 

with the learned judges who then sat here, in the course of 

reasoning which led them to the conclusion. The recital 
of the facts shows that the case was rightfully in the Su- 
perior Court, as a State Court, and it was fully competent 
for the General Assembly to transfer it to the Circuit Court, 
on the organization of the latter tribunal. Being in the 
Superior Court, as a State Court, this application of the de- 
fendant to remove it to the District Court of the United 
States, should have been made at the time of entering his 
appearance, (section 12th, act of Congress, September 24th, 
1789,) and was too late when made at the trial term of the 
cause in the Circuit Court, (Gibson v. Johnson, Peters’ Cir- 
cuit Court Reports, 44.) The Court, in Beatty v. Ross, is 
undoubtedly correct in the position, that the District Court, 
established by Congress within the State upon its admis- 
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turned to the Superior Court after that time, and when, by sic 
force and operation of the Constitution, it was a State Court, th 
The plaintiff filed his declaration, and the defendant en- — m 
tered his appearance by counsel, which, according to the th 
practice, was so far equivalent to the plea of the general Si 
issue, as to prevent a judgment by default at that time, ol 
Thus the Superior Court, as a State Court, became right- %) 
' fully possessed of jurisdiction of the cause—the subjeet d 
matter was clearly within its jurisdiction, and the defend- a 
ant, by his appearance by counsel, had acknowledged it as s 
to his person. At the trial term, and after the cause had t 
been transferred to the Circuit Court of the State, the defen- i 
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sion, was not entitled of right to the records and papers of 
the Superior Courts of the Territory, and to try suits com- 
menced and pending therein; that it is not the successor of 
the Territorial Courts, and that the Courts of the United 
States, established by Congress under the Constitution, take 
only by grant, and can exercise jurisdiction in those cases 
only where it is conferred upon them. But these principles 
do not, in our opinion, conduce to prove that the State Courts 
are successors of the Territorial Courts; for if they are 
such successors, then they must continue under the authori- 
ty which created their predecessors—when the very reverse 
is the case, the State Courts claiming the authority of the 
Constitution and laws of the State, and having and pos- 
sessing the power and jurisdiction thereby conferred. We 
do not consider that the State Courts follow and come in 
the place of the Territorial Courts, although the former 
may sit in the same counties, and dispense justice as the 
latter Courts did, by the same rules of practice, and to the 
same people. They may be, in one sense of the term, suc- 
cessors, but certainly are not in that sense which would im- 
ply power, authority and jurisdiction over the records and 
pending suits. The records and papers of the Territorial 
Courts did not pass to any court or courts, until the govern- 
ment, whose records they were, provided, either expressly 
or by implication, for the transfer to and judicial action of 
some other tribunals. With this view, we cannot sanction 
as rightful and proper the mode by which the courts of the 
State are said to have become possessed of the said records 
and pending suits, nor can we approve of the conclusion de- 
duced from such acquisition. The Court says, “that the 
judges of the Superior Courts, and other officers of the Ter- 
ritorial Courts, having been adopted and continued by the 
Constitution until the organization of the State Courts,” 
“ took possession of the records and papers after our admis- 
“ sion, and exercised jurisdiction over suits pending and in- 
“ stituted in those courts.” “They administered the local 
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“ laws of the State, deciding suits between citizen and citi- 
“ zen, and trying indictments for assaults and offences of a 
“like character. The State judges succeeded them in the 
“ different counties, and thus became possessed of the ree- 
“ ords and suits; being so possessed, it was, in the opinion 
“of the Court, not only competent for them to adjudicate 
“ the cases presented for trial, but it was their bounden du- 
“ty todoso.” This, we, think, cannot be sustained on any 
just principle, and would be very mischievious in practice. 
If a court should take jurisdiction of a cause instituted in 
another court, merely because it has acquired the actual 
possession of the record of the suit, no matter how acquired, 
and without authority of law, it would lead to perpetual 
conflicts of authority, as unseemly as they would be destrue- 
tive of good order; and the mischiefs would be increased, 
where the respective courts were created by different gov- 
ernments. 

The learned Court, for the purpose of showing that they 
were not mistaken on this point, make areference to Smith v. 
Mclvor, (9th Wheaton’s Reports, 532,) and the principle de- 
cided therein that, in all cases of concurrent jurisdiction, the 
Court which first has possession of the subject-matter must 
decide it conclusively, is invoked for the purpose of sus- 
taining the argument; but it is very clear to our minds, 
that the force and effect of the principle decided is misap- 
prehended and misapplied. The jurisdiction alluded to is one 
which is rightfully obtained by authority of law, not a mere 
possession of the records of another court, and of the files 
or issue books of causes depending therein obtained by force, 
artifice, or accident. An examination of the case cited will 
show that the principle decided was there applied to a case 
where a suit in equity was brought for the purpose of liti- 
gating the same question that had been previously adjudi- 
cated between the same parties in a court of law, without 
the addition of any equitable circumstances to give juris- 
diction, and of which question courts of law and equity had 
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concurrent jurisdiction—it was held that the decision at 
law was conclusive upon the rights of the parties, and that 
if a court of equity entertained such a suit, it would act as 
an appellate court to affirm or reverse a judgment already 
rendered by a competent tribunal. Besides, in the applica- 
tion of this principle, the court assumed the jurisdiction of 
the State courts, which was the very question at issue, and 
which was to be proved. 

But it seems to us the great error in the argument of the 
learned court is the assumption that the courts established 
by Congress in the Territory of Florida were not courts of 
the United States. The Court says, “ We attribute no im- 
“portance to the fact that Congress established the superior 
“courts. This did not make them United States courts.” 
What, then, did it make them? It would seem that every 
court must be the court of the power which creates it; and 
it is admitted they were created by Congress, in which body 
the legislative department of the General government is de- 
posited. But this error seems to have arisen from a misap- 
prehension of the decision of the Supreme Court U. S. in the 
American Insurance Company v. Canter, (1 Peters’ R., 546,) 
and which is cited to sustain the position. We understand 
the Supreme Court in that case to have decided that the 
courts established by Congress in the Territory of Florida 
were “ not constitutional courts, in which the judicial power 
conferred by the Constitution on the General government 
can be deposited ;” but declared them to be /egis/ative courts 
created under the power which Congress possesses over the 
Territories of the United States. Neither in this, nor in 
any other case, has the Supreme Court declared that they 
were not courts of the United States ; but, on the contrary, 
in the recent cases before cited, they are expressly asserted 
and claimed to be courts of the United States, and their re- 
cords the property of the United States. 

Whether the District Court of the United States to which 
Congress has assigned the power and jurisdiction over the 
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record in question, can rightfully take judicial cognizance 
of the subject matter of the suit, is a question with which 
we have no concern. If it be well founded it must be urged 
in that Court. We decide only that the records in question 
may be rightfully disposed of by the General government, 
and that this Court is not the successor of the Court of 
Appeals, and is not authorized to exercise judicial power 
over the cause, or to award process to execute the decree 
of that Court. 

It remains to be inquired whether the record in question 
is in the archives of this Court, or we have such power over 
it as will enable us to grant the prayer of the petition. No 
power or authority is claimed in the Constitution of the 
State over the records of the courts of the Territory in 
causes which had been determined in the Court of Appeals 
prior to the admission of the State, but by the act of the 
General Assembly of July 25th, 1845, section 13, it is pro- 
vided “ that the clerk of the Court of Appeals of the Terri- 
“tory of Florida shall, on the demand of the clerk of the 
“ Supreme Court of this State, forthwith deliver to him all 
“the dockets, records, writs, files, books and papers of said 
“Court of Appeals, and property and furniture of every 
“nature and kind whatsoever, and the seal thereof, to be 
“kept by said clerk of the Supreme Court in a room to be 
“ assigned him by the Governor in the Capitol, for his office.” 
There can be no doubt as to the proper interpretation of 
this act. It does not place the records in the custody of this 
Court, neither does it authorize any judicial action upon 
them, nor give this Court any power over them. It is no 
doubt competent for the General Assembly to require of the 
clerk of the Supreme Court the performance of duties in 
addition to the duties-proper of his office and wholly foreign 
thereto, and such we understand to be the scope and effect 
of the 13th section before referred to. But it does not fol- 
low, as a legitimate deduction therefrom, that this Court 
would thereby acquire power and jurisdiction over him in 
relation to those additional duties, 
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As keeper of the records and papers of the Court of Ap- 
peals, the clerk is not amenable to this Court in the same 
manner and to the same extent that he is as the keeper of 
our records. We cannot exercise a summary jurisdiction 
over him in relation thereto, nor order him to deliver up, 
nor make any other disposition of the matters so given him 
in charge by the State ; and he might well refuse obedience 
to our mandate in respect to them, unless it should be in 
some proceeding instituted in and decided by the Circuit 
Court as a court of original jurisdiction, and brought before 
and decided by this Court, in the exercise of its legitimate 
appellate authority. This is also the view taken of the 
statute by the Supreme Court of the United States, in Pa- 
lao v. Hunt, (4 Howard’s Reports, 589) ; indeed, it is not 
susceptible of any other. 

The only records and papers of the Court of Appeals over 
which we have any control, are those of the suits pending 
and undetermined therein at the time of the change of gov- 
ernment, and which were, by the section 14 of the act of 
Assembly of July, 1845, transferred to this Court, and of 
which the Court assumed jurisdiction and decided. 

We have not the authority to give the petitioner the re- 
lief which he asks and to which he seems to be entitled, but 
are compelled to deny his prayer and refer him to the rem- 
edy pointed out by the section 2d of the act of Congress of 
February 22d, 1847, or to some other appropriate remedy, 
if there be any, in the Circuit Court, as a Court of origina} 
jurisdiction. 

Motion denied with costs. 
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Tue Directors anp Trustees or THE St. Anprew’s Bay 
Lanp Company, PLawtirrs in Error, v. Nicnotas Mrrcs- 
ELL, DerenpDANT IN Error. 


Parties to a contract are liable according to the form in which they respectively 
execute the contract. One party may be liable in an action of assumpsit, 
while the other is liable in covenant. 


The form of an action against a corporation is not determined by the form in 
which its agent contracts, nor is it material whether an agent of a corpora 
tien is appointed by an official act under the corporate seal, or by a mere 
resolution of the directors. 


Where a contract has been made by an agent or a committee for a corporation, 
it is not necessary, in a declaration upon such contract by the corporation, to 
allege that the plaintiff made the contract by an agent or committee. 


But when an action is brought with the view of making a party personally liable, 
who pleads that he entered into the contract with plaintiff, as director or 
agent of a corporation, it is incumbent on him, in order to exonerate him- 
self from the claim against him in his individual capacity, to aver and prove 
that he had authority to make the contract. 


It is not necessary, for the existence of the right, that the charter of a corpo- 
ration should confer the power of contracting by an agent or committee; 
but where the charter prescribes any mode in which the officers or agents 
of a corporation must act, that mode must be strictly pursued, to render 
their acts or contracts obligatory on the corporation. 


The plaintiffs in error brought an action of covenant 
against N. H. Mitchell, in the Circuit Court of Walton 
County, upon the following instrnment, signed and sealed 
by said Mitchell : 

Territory or FLorma—Wasuincton County. 

This memorandum of an agreement made and entered 
into between the St. Andrew’s Bay Land Company on the 
one part, and Nicholas H. Mitchell of the other part, wit- 
nesseth : That the said Company has this day leased to the 
said Mitchell, until the first day of January, eighteen hun- 
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dred and forty-five, the block or square, lying on St. An- 
drew’s Bay, the houses and premises known as the hotel 
block, for and in consideration of one dollar, the receipt 
whereof is hereby acknowledged, and for the further con- 
sideration that the said Mitchell shall, as soon as he can, 
take possession of the premises, keep or cause to be kept, 
until the said first day of January, eighteen hundred and 
forty-five, an orderly and comfortable hotel, for the accom- 
modation of such persons as may visit or move to said Bay. 
The said company to finish the buildings, and the said Mitch- 
ell to furnish his own furniture, and provisions, and other 
articles convenient for such an establishment, and to make 
such fencing and other arrangements as he may deem ne- 
cessary, the said company furnishing the plank and nails 
that may be required. 

The said company further agrees that, at the expiration 
of the term of the lease, it will purchase from said Mitchell 
the furniture which may be in said house, at such price as 
may be fixed by two persons selected by the parties, one by 
each, and, in case of their disagreement, an umpire selected 
by them. 

The said Mitchell is to have the use of the house near 
said premises, known as Long’s house, as a stable, until a 
stable shall be erected by the company. 

Signed, sealed and delivered duplicates, this 11th day of 
May, 1841, the words “the said Mitchell” being inserted in 
the first line. 

[Signed,] The St. Andrew’s Bay Land Company by 


























RICHARD H. LONG, [Seat.] 
WM. NICKELS, [Szat. ] Committee. 
A. H. BUSH, [Seat. } 





N. H. MITCHELL, —_[Seat.] 
The defendant demurred to the declaration, on the ground 
that the action did not lie, and the Court below sustained 


the demurrer. 
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Keyes, for Plaintiff in Error. 


Covenant was brought by the company against Mitchell, 
upon an agreement signed and sealed by Mitchell, and to 
which the signature of the company was made by Richard 
H. Long, William Nickels and Allen H. Bush, who, as a 
committee, signed their names, and made scrawls after 
them. 


The objections taken upon the demurrer to the declara- 
tion were— 

1. That the action was misconceived. It is answered 
that covenant is the remedy for breach of agreement under 


seal. 1st Chitty’s Pleadings, 115. 1st Archbold’s Nisi Prius, 
250. 


2. That there was a want of mutuality of contract. It 
is answered that Mitchell might maintain assumpsit upon 
the agreement, and, therefore, that there is no want of mu- 
tuality. The Bank of the Metropolis v. Guttchlich, 14th Pe- 
ters, 19. Bank of Columbia v. Patterson’s administrator, 
7th Cranch, 299. Ist Archbold’s Nisi Prius, 250. 

3. That there was not a reciprocity of action. It is sub- 
mitted that reciprocity of action is not essential to the va- 
lidity of a contract. 1st Comyn on Contracts, 3, (mar- 
gin.) But on the contrary, it is believed that the common 
law regards one remedy, when applicable, as efficacious as 
another. 

Yonge, with whom was Woodward, for Defendant in Error. 


“ A contract is an agreement, upon a sufficient considera- 
tion, to do or not to do a particular thing.” In this case, 
there is nothing to show that the St. Andrew’s Bay Com- 
pany made any agreement. The paper that purports to be 
an agreement is signed by N. H. Mitchell, of the one part, 
and A. H. Bush, William Nickels and R. H. Long, as a com- 
mittee, of the second part. The signature is in these terms, 
“St. Andrew’s Bay Land Company, by A. H. Bush, Wil- 
liam Nickels, R. H. Long, Committee.” They do not sign as 
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agents, but as committee, and there is nothing toshow what 
powers were conferred upon that committee, or by whom 
they were appointed, nor is it alleged in the agreement or 
the pleadings, that they were the agents or committee of the 
company. Had it been so alleged, of course the demurrer 
would have admitted the fact ; but without the allegation 
of agency, no body is bound by the contract but the indi- 
viduals themselves, to wit, Bush, Nickels and Long—cer- 
tainly not the company. White v. Skinner, 13th Johnson, 
307. 2d Caines’ Reports, 254. 5th East, 148, 

The charter of the St. Andrew’s Bay Land Company con- 
fers no power to contract by committee, and still less does _ 
it confer such power on these particular persons, Bush, 
Nickels and Long. Not having pursued their charter, the 
company are not bound, and here, for want of mutuality of 
obligation, N. H. Mitchell is not bound. Chitty on Con- 
tracts, page 13. 

It is stated in the body of the agreement, that the agree- 
ment is given under the hands and seals of the parties, 
which parties are stated in the body of the agreement to be 
N. H. Mitchell and the St. Andrew's Bay Land Company. , 
Now, there being no seal affixed to the name of the com- 
pany, but only to the names of the committee, it is not seal- 
ed by the company. Randall v. VanVechten, 19th John- 
son, page 60. The intention of the parties, then, it is clear, 
was to make a specialty agreement, which was not accom- 
plished. It is imperfect, incomplete and inchoate, and, 
therefore, not binding. 






























THOMPSON, Justice, pronounced the opinion of the Court. 






The plaintiff in error, who was plaintiff in the Court be- 
low, brought covenant against the defendant in error, on an 
agreement which was signed and sealed by Mitchell, but 
which was not sealed by the company, but was sealed by 
the committee who represented the corporation, with their 
private seals. : 
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On demurrer to the declaration, judgment was given for 
the defendant. At the foot of the demurrer, the following 
point is stated, viz: “That the form of action is miscon. 
ceived herein, to wit, that the corporation, having contract- 
ed through a committee not authorized under its corporate 
seal, and thus not being liable in an action of covenant, the 
defendant is not liable in this form, but only in assumpsit.” 

It has been further urged in argument here, that there is 
nothing to show that the St. Andrew’s Bay Land Company 
made any agreement, the writing having been signed by 
certain persons as a committee, who do not allege that they 
were agents, or set forth their powers—that the charter con- 
fers no power on the company to contract by committee, 
and, therefore, the company is not bound, and the agree- 
ment is void, for want of mutuality. 

That the action of covenant is the remedy which the law 
assigns for all breaches of a contract under seal, has been 
too long and too well settled to be doubted at this day, and 
there can be no reason to doubt the fact that the defendant 
in this case did both sign and sea] the writing upon which 
the suit is founded—it is so alleged in the declaration, and 
admitted by the demurrer. But the position here seems to 
be, that because the plaintiff may not be liable in this form 
of action for any breach of the contract on his part, the 
defendant is not—that the respective parties to a contract 
can only have their remedies against each other for breaches 
of the same contract in the same form of action. We do 
not so understand the law. The parties are liable according 
to the form in which they respectively execute the con- 
tract—it is not necessary that the form of the remedy should 
be the same. In Sutherland v. Lishman, (3d Espinass’ 
Reports, 42,) the plaintiff had sealed as well as signed 
the agreement—the defendant had not; the plaintiff brought 
his action in assumpsit, and Lord Eldon ruled, the objection 
that the action was misconceived having been taken, that 
the binding by deed ought to be mutual, to make it neces- 
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sary for the plaintiff to sue in covenant; the defendant § 
never having sealed the articles, could not be sued in that 
form of action, and assumpsit was rightly brought. In Ran- 
dall v. VanVechten, 19th Johnson’s Reports, 657, Platt, Jus- 
tice, says that the form of an action against a corporation 
is not determined by the form in which the agent contracts, 
though it is otherwise in the case of individuals. He says 
further: “Nor will it make any difference whether the 
agents for the corporation were appointed under the corpo- 
rate seal, or by a resolution in the journals. It may legally 
be done in either mode ; and whether it be in the one mode 
or the other, cannot vary the form of the action against the 
corporation.” 

The case of Rose v. Poulton, (2d Barnewall and Alder- 
son, 822,) is directly in point ; the deed was intended to be 
executed in full by the respective parties, and there were 
mutual covenants ; the plaintiffs, who had not signed and 
sealed the deed, brought their action of covenant, and it 
was sustained. 

As to the second point, it seems that the fact that this 
action is brought by and in the name of the St. Andrew’s 
Bay Land Company, has escaped the attention of the coun- 
sel for defendant in error. The declaration alleges that the 
deed in question was signed and sealed by the defendant, 
and by him delivered to the company, and throughout treats 
the contract as made to and with the company—all which 
is admitted by the demurrer. The deed itself, of which 
profert is made, and which is filed with the declaration, 
states that it isa “memorandum of an agreement made and 
entered into between the St. Andrew’s Bay Land Company 
on the one part, and Nicholas H. Mitchell of the other part,” 
and it is signed “ The St. Andrew’s Bay Land Company by 

“RICHARD H. LONG, 

«WM. NICKELS, Committee.” 

“A, H. BUSH, 
As, also, signed and sealed by the defendant. 
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Although it is signed and sealed by the committee, the 
deed professing to have been made by the corporation, the 
signatures of the committee will be presumed to have been 
made on its behalf, and this presumption will amount to full 
proof where, as in this case, the corporation ratifies and 
adopts the act, by bringing suit against the other party for 
a breach of the contract, as upon a contract made with it, 
Nor do we consider it necessary that the committee, acting 
for the corporation, should state their authority to do so, 
and set forth whether it was by deed or otherwise. The 
defendant when the contract was entered into, might have 
required the exhibition of the authority of the committee, 
or he might have waived such exhibition, and have relied 
on the personal responsibility of the individuals composing 
the committee, in the event that they had assumed to act 
without sufficient warrant, and the corporation had refused 
to acknowledge their action. But we have here to do with 
the declaration, which alleges that the company made the 
contract, and which allegation is in due form, the facts 
being stated according to their legal effect. It was unne- 
cessary to allege that the plaintiff entered into the contract 
by an agent. Bank of Metropolis v. Guttchlich, 14th Peters’ 
Reports, 27. 

The effect of the ruling, in White v. Skinner, cited by 
counsel for defendant in error, from 13th Johnson’s Reports, 
307, is misapprehended. In that case, the defendant, who 
was director of a manufacturing company, was sought to 
be held personally liable on a contract which he had enter- 
ed into, as director of the company, with the plaintiff. He 
pleaded in bar that he was one of the directors and an 
agent of the company, and had executed the agreement in 
that capacity, and not otherwise, of which the plaintiff had 
notice. On demurrer to the plea, it was held that, to exon- 
erate himself from the claim made upon him in his private, 
individual capacity, he was bound to aver and prove that 
he had authority to seal for his co-directors, and, therefore 
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the plea was bad, in not setting forth that he had such au- 
thority ; that if he was not personally bound, he ought, by 
his plea, to have shown that, upon the covenant, the plain- 
tiff had a right of action against some other person. The 
difference between this case and the point in support of 
which it is cited, is so obvious that further comment is 
deemed unnecessary. There is no doubt that if the com- 
mittee acted without authority, the individuals composing 
it would be individually liable; but that question cannot 
arise here, the company having adopted and ratified the 
act of the committee, and are here complaining of a breach 
of the contract by the other party thereto. 

3. The remaining point to be considered is, that which 
alleges a want of power by the charter in the company to 
contract by a committee. All aggregate corporations from 
necessity must act and contract through and by means of 
agents, but we have never thought it of any importance 
by what name or description the agents were known and 
designated. The agent or agents employed may be called 
president, director, trustee, cashier, or secretary, or even a 
committee, without altering substantially their character as 
agents. Where the charter or act of incorporation pre- 
scribes the mode in which the officers or agents of a corpo- 
ration must act, to render their acts or contracts obligatory 
on the corporation, that mode must be strictly pursued ; but 
we do not understand from the charter of this company 
that there is any particular mode prescribed by which it is 
to contract within the limits of its authority, nor is there 
any particular officer designated whose sanction or signa- 
ture is necessary to give validity to the act. In the Bank 
of the Metropolis v. Guttchlich, 14th Peters, 27, the agree- 
ment had been made by the president and cashier of the 
bank, and the objection was, that the aet was not within 
the competency of those officers as such. The Court says, 
“it was unquestionably in the power of the bank to give 
authority to its own officers to do so.” From the charter of 
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this company, we do not see any objection to the authori- 
zation of a committee to make the agreement in question 
for it. It might well be questioned whether this position, 
if well founded, properly comes up on this demurrer book, 
but we have considered it as if it was rightfully presented, 
and do not think it sufficient. 

Upon the whole record, we are of opinion that the Cir. 
cuit Court should have overruled the demurrer, the declara- 
tion and the matters therein set forth being clearly suffi- 
cient to enable the plaintiff to sustain the action, and, there- 
fore, we order and adjudge that the judgment of the Circuit 
Court, sustaining the demurrer of defendant to plaintiff’s 
declaration, be reversed aud set aside, and the cause re- 
manded to the Circuit Court of the Western Circuit, sitting 
in and for the county of Walton, with authority to said 
Court, upon application of defendant, to give leave to an- 
swer over to said declaration, and for such other and fur- 
ther proceedings as may be necessary and proper in the 
premises. 

Judgment reversed, with costs. 


Nicnoxas H. Mrrcnext, Puarmtirr in Error, v. Tue Presivent, 
Directors anp Trustess or THE St. AnpREw’s Bay Lanp 


Company, Derenpants In Error. 


The private seals of a committee, professing to act for a corporation, are not the 
seals of the corporation; and though the corporation may have authorized 
the committee to contract, and may, therefore, be liable in some form of 
action, yet covenant is not the proper remedy. 


“* An action of covenant can only be maintained against a person who has exe¢u- 
ted a deed under seal.” 
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Nicholas Mitchell brought an action of covenant in the 
Circuit Court of the County of Jackson, against the Presi- 
dent, Directors and Trustees of the St. Andrew’s Bay Land 
Company, upon a certain indenture or memorandum of an 
agreement signed and sealed by Richard H. Long, William 
Nickels and Allen H. Bush, who were alleged to be a com- 
mittee of, and acting for, and duly authorized by, the St. 
Andrew’s Bay Land Company. 

The defendants pleaded that the said persons named in 
the declaration were not authorized under the seal of said 
company to execute the writing named in the declaration. 
To which plea, there was a replication that the said per- 
sons were authorized ; and, further, that their act, or execu- 
tion of the said writing under seal, was ratified by the presi- 
dent, directors and trustees of said company. Special de- 
murrer to the replication, which was sustained in the Court 
below. 

The writing upon which this suit was brought is the same 
as that set out in the case of the St. Andrew’s Bay Land 
Company against Nicholas Mitchell. 

Woodward and Yonge, for Plaintiff in Error. 

Keyes, for Defendants in Error. 

This case was decided upon special demurrer to a repli- 
cation for duplicity. Upon which, exception was taken to 
the declaration. 

The point adjudicated by the Circuit Court was, that cove- 
nant could not be maintained by Mitchell on the agree- 
ment set out in the declaration. The case is submitted 
upon Randall v. L. VanVechten et al., 19th Johnson’s Re- 
ports, 60, m. The Bank of the Metropolis v. Guttchlich, 
14th Peters, 19. 


ANDERSON, Chief Justice, delivered the opinion of the 
Court. 


The decision of the Court below in this case was, “ that 
the said declaration, and the matters and things therein con- 
26 
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tained, are not sufficient in law for the plaintiff to have and 
maintain his action against the said defendants.” 

The correctness of this decision is the point submitted to 
this Court, and we shall, therefore, disregard the other ques- 
tions which would arise on the pleadings, if it were mate- 
rial to notice them. 

Nicholas Mitchell complains of the president, directors 
and trustees, constituting the St. Andrew’s Bay Land Com- 
pany, of a plea of breach of covenant: “ for that whereas, 
heretofore, to wit, on the eleventh day of May, in the year 
of our Lord eighteen hundred and forty-one, at the county 
of Washington, to wit, at the county aforesaid, by a certain 
indenture or memorandum of an agreement then and there 
made and entered into and sealed with the respective seals 
of Richard H. Long, William Nickels and Allen H. Bush, 
composing and constituting a committee of, and acting and 
duly authorized for, and on behalf of, the St. Andrew’s Bay 
Land Company, the said defendants, which said memoran- 
dum of agreement, so sealed, said plaintiff brings now here 
into Court, bearing date the day and year aforesaid, after 
reciting that the same was made between the St. Andrew's 
Bay Land Company of the one part, and Nicholas H. Mitch- 
ell of the other part, leased unto the said Nicholas,” &c. 

The question is, can an action of covenant be sustained 
against the St. Andrew’s Bay Land Company on the inden- 
ture here described? To use the words of Mr. Chitty, “ cov- 
enant is a remedy provided bylaw for the recovery of dam- 
ages for the breach of a covenant, or contract under seal. 
It cannot be maintained except against a person who, by 
himself, or some other person acting in his behalf, has exe- 
cuted a deed under seal.” 

The defendants certainly did not execute the indenture 
described by themselves, and the only inquiry is, whether 
they executed the deed under seal by some other person? 
The declaration says the indenture was sealed with the re- 
spective seals of Long, Nickels and Bush, and though it is 
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alleged these persons were duly authorized by the Land 
Company, such allegation can only mean they were author- 
ized to make the agreement, not to affix the seal of the com- 
pany; and what is still more material, there is no allega- 
tion that the seal of the company was affixed, and no such 
seal is in fact affixed, to the agreement which is appended 
to the declaration. The committee might have been fully 
empowered to make the agreement and, having made it, 
the company would be fully responsible for a breach of it 
to the plaintiff, in some form of action; but surely not in an 
action of covenant, which “cannot be maintained except 
against a person who has executed a deed under seal.” 

The private seals of the committee are not the seals of 
the corporation, and consequently the plaintiff is here suing 
a defendant in covenant, who, according to his own show- 
ing, has not executed a deed under seal. 

We refer, in support of these familiar positions, to White 
v. Skinner, 13 Johnson’s Reports, 307; Randall v. Van 
Vechten and others, 19 Johnson’s Reports, 60, and Taft v. 
Brewster and others, 9 Johnson’s Reports, 334. 

The judgment of the Court below on the demurrer must 
be affirmed. 








Benjamin Mecin, Arreciant, v. James Fivor anp OTHERS, Ap- 
PELLEES. 


An appeal or writ of error from a decree pro confesso, or a judgment by de- 
fault, will not be entertained, unless there has been a judgment on demur- 
rer, or otherwise, prior to the default, and even then the defendant will not 
be heard upon the matters occurring subsequent to the default. But when 
questions affecting his interests are brought up to the Appellate Court by 
the other party for adjudication, he must be cited. 
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The statute of this State requires notice of appeals and writs of error, in the case 
of non residents, to be served in one of two modes—either upon the agent 
or attorney of the party defendant, or by publication in some newspaper 
having the most general circulation, for the space of thirty days ; and this 
must be done, as well where there is a decree pro confesso, or a judgment by 
default against the defendant in appeal or writ of error. 


Benjamin Megin filed his bill in the Circuit Court of the 
Southern Circuit for the county of Monroe, against Thomas 
Taylor, Philip Sawyer and James Filor, alleging that he was 
a creditor of Taylor, one of the defendants ; that Taylor in 
1843 purchased certain town lots in the city of Key West 
from Sawyer, and that the latter conveyed said lots to Fi- 
lor, in trust for the infant daughter of Taylor; that this 
transaction was in fraud of creditors, one of whom wasthe 
complainant, and that the arrangement was made and con- 
trived for the purpose and with the view of securing the 
lots so purchased from judgments and executions at law. 

The bill states that the infant daughter of Taylor died in 
the spring or winter of 1847 without issue, and that her 
father had left the city of Key West some three years be- 
fore the filing of the bill, and had been since residing in 
England; that he left no property in Key West other than 
the aforesaid lots, to which complainant could have recourse 
for satisfaction by execution, of his claims or demands 
against Taylor. 

The bill prays that the lots purchased from Sawyer may 
be decreed to be the property of Taylor, and subject to the 
payment of his debts, and that for this purpose, they be sold, 
and that complainant be paid out of the proceeds the amount 
of his demand, &c. 

The bill was filed 11th of January, 1848. Both Taylor 
and Sawyer were zon residents, but notice was properly 
given tothem by publication. Filor answered the bill, and 
denied the fraudulent intent charged therein in reference 
to the execution of the deed of trust to himself, for the bene- 
fit of the infant daughter of Taylor. The answer states 
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that, at the time of the execution of said deed, Taylor’s 
means were ample, and his debts, if any, small, and within 
his ability to pay ; that Taylor abandoned his wife and left 
Key West in 1844, and has not since been heard from; that 
defendant executed and discharged his office of trustee faith- 
fully up to the time of the death of Betty Taylor, who is 
stated to be the only child of the said Thomas Taylor, and 
for whom the aforesaid provision was made ; that after her 
death, defendant purchased all the right, title and interest 
of her mother. It was also insisted in the answer, that one of 
the notes which complainant claimed to hold against Taylor, 
was barred by the statute of limitations; that another was 
dated subsequent to the date of the conveyance by Sawyer 
to defendant, as trustee ; that the third bore no date, and 
that the whole together did not constitute a ground for the 
proceeding of complainant, or authorize a sale of the lots 





to pay his alleged claims. 


A decree pro confesso was taken against Taylor and Saw- 
yer, and the cause coming on to be heard as to Filor upon 
the bill, answer and proofs taken, and it appearing to the 
Court that there was no equity in complainant’s bill, it was 
ordered, adjudged and decreed, that the bill be dismissed. 
From this decree, an appeal was taken by the administra- 
tor of Megin, who died soon after the decree was pronoun- 
ced; and citation was served according to law upen Filor, 
but not upon the vther defendants by either of the modes 
prescribed in such cases. 

The solicitors on both sides argued the case upon its 
merits ; but the only question considered by the Court was, 
whether the cause was in such a condition as to entitle it 
to be heard at this time. 

Woodward for Appellant, and Papy for Filor, Appellee. 

ANDERSON, Chief Justice, delivered the opinion of the 
Court. 

This case is not in a condition to be heard by this Court. 





206 SUPREME COURT 





= a 


Megin vs. Filor and others.—Opinion of Court. 











The complainant, Megin, filed a bill of complaint in the 
Circuit Court for Monroe County, against Taylor, Sawyer 
and Filor,in which he sought to have certain property 
which Taylor had bought from Sawyer subjected to the 
payment of a debt, which the complainant alleged was due 
to him by Taylor. The obstacle which he prayed to have 
removed was a deed for the property in question, which 
Sawyer, at the instance of Taylor, had executed to Filor 
in trust for Taylor’s infant daughter, the consideration 
money having been paid by Taylor. Filor answered the 
bill, but Taylor and Sawyer, being non residents of the 
State, did not appear, though publication of notice was 
duly made according to law, as to them. 

On the llth of May, 1849, a decree pro confesso was 
rendered against Taylor and Sawyer, but at no subsequent 
time was this decree made absolute. 

On the 18th day of May, and during the same term of 
the Court at which the decree pro confesso was taken, the 
complainant and Filor were heard by their counsel upon 
the bill, answer and testimony, and it appearing to the 
Court that the complainant had no equity in his bill, “ it was 
“ ordered, adjudged and decreed that the said bill be dis- 
“missed upon its merits.” 

In the following December an appeal was taken to this 
Court by the complainant, and citation issued and was duly 
served upon the defendant, Filor, but not upon the other 
defendants, Taylor and Sawyer, either personally or by 
publication. 

It is true that this Court would refuse to entertain a writ 
of error or an appeal from a judgment or decree entered 
by default or pro confesso in the Court below against a de- 
fendant, unless there had been some antecedent judgment 
on demurrer or otherwise, and even then, he would not be 
heard on the subsequent matter. He would be required to 
purge himself of the contempt there, before he could be heard 
here upon such judgment or decree. But the converse of 
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the rule does not hold good, that when questions affecting 
his interests are brought by the other party to this Court 
for adjudication, he shall not be cited. 

In the first case the appellate court refuse to hear him 
from respect to the court below, to whose order he has re- 
fused obedience ; but in the other case they are called upon 
to reverse a decree of the inferior court in his favor, and it 
is no want of respect to that Court for us to give the party 
the benefit of the general law requiring citation. 

In the first case, also, we refuse to allow him to seek here 
to evade the judgment of the court to which he is in con- 
tempt ; but in the other it might be that the judgment of 
this Court would deprive him of rights which he now holds 
under the judgment of that court. 

A decree pro confesso determines nothing except as to the 
facts alleged in the bill. These are to be taken as true, and 
if they entitle the complainant to relief upon his own state- 
ment, it will be granted in the subsequent proceedings 
which result in the final decree. But a chancellor cannot 
be expected to grant relief when the complainant’s own un- 
contradicted showing demonstrates a want of equity in his 
prayer. It may or it may not be error in such circumstan- 
ces to dismiss the bill absolutely, without, a decree for costs ; 
but in the case before us it has been done, and as long as 
it stands unreversed, the defendants, though not yet purged 
of their contempt, are entitled to its benefits and pro‘ection 
as a final decree of a court of competent jurisdiction upon 
the subject-matter in controversy. 

For this Court to interfere with this right without requir- 
ing the party to be cited to defend it, is a very different thing 
from turning a deaf ear to his own complaints for relief. 

The defendants, Taylor and Sawyer, are non residents, 
and the statute of February 17th, 1833, provides that in 
all cases wherein any final judgment, order or decree may 
be pronounced or rendered in any of the Courts of this 
State, from which an appeal or writ of error lies to any 
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other Court of this State, if the party defendant in appeal 
or error be a non resident, notice of such appeal or writ of 
error shall be served upon the agent or attorney of said 
party defendant, or notice of said appeal or writ of error 
may be given by publishing the same in such newspaper in 
this State as may have the most general circulation, for 
thirty days; and the Court to which said appeal or writ of 
error is had, upon satisfactory proof that such notice has 
been given, shall proceed to hear and determine said cause, 
as if personal service had taken place. 

Here the requisition for a constructive notice of the ap- 
peal is imperative, and it is not in conflict with any of the 
considerations which would prompt an appellate court to 
decline hearing an appellant while in contempt. 

If in this instance Taylor and Sawyer are “ parties de- 
fendant in appeal,” there is no escaping the requirements 
of the statute that has been quoted ; and that they are prop- 
erly and truly parties defendant in appeal, results from the 
fact that the appellant is seeking the reversal of a decree 
in their favor. 

The appellant himself recognizes them as appellees, by 
executing his appeal bond in their favor, as well as in favor 
of Filor. 

The Court being of opinion that the appeal cannot be 
heard as to Taylor and Sawyer, for want of notice to them, 
will not entertain it as to Filor, until the others are brought 
in ; for the relation in which the parties defendant stand to 
each other, would make it impossible to render any effect- 
ive decree against the appellee now in Court, without inva- 
ding the rights and interests of at least one of the parties 
who is not here. 

The Court will grant an order for the continuance of this 
case until its next regular session at Tallahassee, at which 
time it will be heard and considered, if it shall be made to 
appear to the Court that due notice of the appeal has been 
given to Taylor and Sawyer, as provided by law, in the case 
of non resident defendants. 
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Joun W. Simonton, Arre.uant, v. Pepro A. Ganpouro, Ap- 
PELLEE. 


Where it is to be inferred from the pleadings and issues in a cause, that the jury 
passed upon the true merits of the case, and where it is clear that the set- 
ting aside of the verdict would be of no benefit ultimately to the party seek- 
ing it, the verdict will not be disturbed, on account of mistakes in pleadings, 
or where it is questionable whether a particular plea is sufficient to present 
a proper issue. 

A release executed by J. W.S., cestui que trust, to F. A. B., of all claims or 
demands of every nature whatsoever which J. B., trustee, who is in pos- 
session of the legal estate, has against F. A. B., on account of a mortgage 
executed by the latter to the trustee, is not a conveyance of the estate of 
J. B. Such a conveyance, therefore, is not a compliance with an agree- 
ment to convey the interest of J. B., the trustee. This can only be done, if 
itis a freehold, by deed sealed, or in the case of a chattel interest, signed by 
J. B. himself, or some one having authority to convey for him, to seal for 


him, or to sign for him. 


John W. Simonton brought assumpsit in the Circuit Court 
of the County of Monroe, against Pedro A. Gandolfo, for the 
sum of six hundred dollars, which he claimed a right to re- 
cover under the following state of facts set forth in the 
declaration, viz :—Fielding A. Browne, on the fifteenth day 
of January, 1847, and for some years previous thereto, was 
possessed of certain lots and parcels of land in the city of 
Key West, which he had purchased of one John Barcroft, 
who was trustee of the plaintiff under and by virtue of a 
deed of trust executed by plaintiff and wife and bearing 
date the tenth day of December, 1829. Browne had mort- 
gaged the said lots and parcels of land to Barcroft, trustee 
as aforesaid, to secure the payment of the purchase money. 
Before the fifteenth day of January, 1847, the defendant 
(Gandolfo) purchased from Browne a part of one of the lots 
included in the mortgage executed by Browne to Barcroft, 
and which he held under title derived from Browne. 

On or about the said fifteenth day of January, 1847, the 
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said plaintiff and the defendant entered into an agreement, 
as was alleged in the declaration, to the following effect, to 
wit :—The plaintiff agreed with and promised the defend- 
ant that he would make a release to Browne and his as- 
signs of all claims and demands which Barcroft, Trustee as 
aforesaid, had against said Browne for and on account of 
the mortgage executed by the latter; and the defendant, 
for and in consideration of said release to be executed by 
plaintiff, undertook and promised to pay the plaintiff the 
sum of six hundred dollars, upon the execution of said re- 
lease. The plaintiff averred that he did, on the seventeenth 
day of April, 1847, execute a release to Browne for the 
purpose mentioned in the agreement, but that defendant 
had not paid and refused to pay the sum of six hundred 
dollars, according to his promise and undertaking. 

The defendant filed the following pleas : 

And the said defendant, by attorney, comes and defends 
the wrong and injury, &c., and says that the said plaintiff 
his said action ought not to have and maintain, because he 
says the plaintiff has not released to said morgagor all 
claims which said Barcroft had against said morgagor in 
his declaration mentioned, as he hath alleged ; and of this 
he puts himself on the country. 

2. And for further plea in this behalf he says the plaintiff 
his action ought not to have, because he says the plaintiff 
hath not made and delivered to the said defendant or to any 
person authorized by him to receive the same, any legal 
release or relinquishment of all claims said Barcroft had 
against the said morgagor in his declaration mentioned ; and 
of this he puts himself on the country. 

3. And for further plea in this behalf the said defendant 
says plaintiff his action ought not to have, &c., because he 
says the said supposed agreement in said declaration men- 
tioned, was made without consideration valuable in law; 
and of this he puts himself on the country. 

4. And for a further plea in. this behalf the said defend- 
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ant says that the said plaintiff his action ought not to have 
because he says that the said plaintiff could not make or 
execute a legal release of the claims said Barcroft had 
against said mortgagor in his said declaration mentioned ; 
and of this he puts himself on the country. 

5. And for further plea in this behalf the said defendant 
says that he never undertook or promised to pay six hun- 
dred dollars or any ether sum of money for a release of all 
the claims said Bareroft in said declaration mentioned had 
against said mortgagor, to be made by said plaintiff, or to 
the said F. A. Browne ; and of this he puts himself on the 
country. 

6. And for further plea in this behalf the said defendant 
saith that he did not write or sign any memorandum in 
writing of said supposed agreement ; and of this he puts 
himself on the country. 

The first, second, fourth and sixth pleas were demurred 
to. The demurrer to the first and sixth pleas was sustained, 
and that to the second and fourth overruled. Issue was 
joined on the third and fifth pleas. 

At the trial the plaintiff, to sustain his case, offered in ev- 
idence the release, which is fully set out in the opinion 
delivered by the Court. The defendant asked and obtained 
from the Court the following charge to the jury in relation 
to said release : “ That the release given in evidence as the 
“release of Simonton, of all the interest of Barcroft, does 
“not perfect Gandolfo’s title, and does not release all the 
“¢laims or demands which Barcroft, mortgagor, had against 
“ Browne, as mortgagee.” 

The cause was tried at the Spring term, 1850, of the Cir- 
cuit Court sitting in and for the County of Monroe, the Hon. 
Josern B. Lancaster, Judge of the Southern Circuit, presi- 
ding. The jury returned a verdict for the defendant, and 
the plaintiff, having excepted to the rulings and instrue- 
tions given by the Judge on the trial of the cause, appealed 
from the judgment of the Court below. 
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Judge Hawxuss sat in the place of Tuomrson, Justice, who 
had been of counsel in the case. 

Papy and Archer for appellant. 

Hogue, for appellee. 


ANDERSON, Chief Justice, delivered the opinion of the 
Court. 


The plaintiff here in his declaration alleges, among other 
things, that “the said plaintiff agreed and promised the 
“ said defendant that he (plaintiff) would make a release 
“to said Brown, &c. of all claims or demands which said 
“ Barcroft, trustee as aforesaid, had against said Brown, 
“ mortgagor as aforesaid, for and on account of said mort- 
“ gage; and the said defendant, for and in consideration of 
“said release, to be executed by plaintiff to said Brown, 
“ undertook and promised the said plaintiff to pay him the 
“sum of six hundred dollars, upon the execution of said 
“ release.” 

On the trial, the plaintiff excepted to the fifth instruction, 
as asked by defendant and given by the Court, and embodies 
the exception in his bill. The instruction asked for and 
thus excepted to, is in the following words: That the re 
lease given in evidence as the release of Simonton, of all 
the interest of Barcroft, and bearing date 16th April, 1847, 
does not perfect Gandolfo’s title, and does not release all 
the claims or demands which Barcroft, mortgagee, had 
against Brown, as mortgagor, which is as follows : 

“Know all men by these presents— Whereas, on the 22d 
day of August, A. D., one thousand eight hundred and thir- 
ty-six, Fielding A. Browne, of Key West, did purchase 
of John Barecroft, trustee of John W. Simonton and Ann 
Simonton, certain lots, tracts and parcels of land on the is 
land of Key West; and, whereas, to secure payment for 
the same unto said John Barcroft, trustee, the said Fielding 
A. Browne did,,on the same day, execute his several prom- 
issory notes, together with a mortgage upon all the said 
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lots, tracts and parcels of land, which said conveyance from 
John Barcroft to Fielding A. Browne, and said notes and 
mortgage from Fielding A. Browne to said John Barcroft, 
are recorded in the office of the county records of Monroe 
County, Florida, and are herein referred to and, whereas, 
the payments stipulated for in the said mortgage have not 
been made, and there still remains due and payable from 
said Fielding A. Browne to said John Barcroft upon the 
same, eleven thousand two hundred and thirty-four dol- 
lars and eleven cents ; and, whereas, the said Fielding A. 
Browne has, by an instrument of writing, bearing even date 
herewith, forever remised, released, conveyed, aliened, con- 
firmed and quit-claimed unto the said John Barcroft, all his 
right, title, interest, claim, property and demand of every 
nature whatsoever, either in law or equity, in and to the 
said lands, which are particularly described and set forth 
in the said instrument of writing, bearing even date here- 
with: Now, therefore, this is to declare that I, John W. Si- 
monton, of Key West, Florida, cestui que trust of said John 
Barcroft, in consideration of the execution and delivery of 
the said instrument of writing and quit-claim, do covenant, 
stipulate and agree to and with the said Fielding A. Browne, 
his heirs, executors and administrators, that I, my heirs, ex- 
ecutors and administrators, shall and will, within four years 
from the date hereof, I or they will sell, convey and finally 
dispose of all the said lots, tracts and parcels of land which 
are specified in said instrument of writing, and quit-claim, 
to the best advantage and in such manner, that the pro- 
ceeds arising or to arise, accruing or to accrue from the 
same, shall be realized by me within the said four years, 
and that out of the said proceeds is first to be paid the afore- 
said eleven thousand two hundred and thirty-four dollars 
and eleven cents, which is due and payable from said Field- 
ing A. Browne upon the aforesaid mortgage, whatever that 
sum justly be, to be computed; and that the balance or sur- 
plus which may remain after I shall have paid the said sum 
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due, shall be, “within the : nee rey years, paid o over r to said 
Fielding A. Browne, his heirs, executors, or administrators ; 
and I do further hereby and forever release the said Field- 
ing A. Browne, his heirs and assigns, from all claims or de- 
mands of evefy nature whatsoever, which the said Bar- 
croft, trustee as aforesaid, had or may have had against or 
upon him, for and on account of his said mortgage. 

“In testimony whereof, I have hereunto set my hand and 
seal at Key West, Florida, on this sixteenth day of April, 
A. D., one thousand eight hundred and forty-seven. 

“ (Signed,) J. W. SIMONTON, [Seat.]} 

“ Signed, sealed and delivered in presence of— 

“ James JOHNSON, 
“ W. R. Hacgzey.” 

Supposing that the jury upon the issue presented by the 
plea of the general issue, found that the contract as alleged 
in the declaration was made, the deed of release, as set 
forth in this exception, is the evidence by which the plain- 
tiff offered to show that he had complied with his part of the 
contract, and thereby entitled himself to recover of the de- 
fendant. 

The second plea of the defendant was dentetlens designed 
to present an issue as to this fact ; that is, whether the plain- 
tiff had performed his part of the contract ; and if it were 
a good plea, the Court would have no difficulty in arriving 
at their judgment. The plea, though pronounced by the 
Court below upon demurrer to be good, is very equivocal in 
its terms, and we have hesitated long before consenting to 
consider it as sufficient to present a proper issue. We stretch 
the authority of this Court to its utmost limit, when we de- 
termine to do so, under a conviction that the jury really 
passed upon the true merits of the controversy, and that 
the setting aside this verdict for mistakes in pleading would 
be of no advantage to the plaintiff, while it might involve 
both him and the defendant in unavailing expense and 
trouble. 
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It is very evident that the jury in finding for the defend- 
ant, found either that there was no contract between the 
parties, or that the plaintiff had not complied with his part 
of the contract. If they found the first, we have no right 
to interfere with their verdict, for it was a pure question of 
fact properly presented to them by the plea of the general 
issue—if they found the other alternative, then the legal 
sufficiency of the evidence upon which they passed is pres- 
ented to our notice and decision by the fifth instruction ask- 
ed for by defendant and given by the Court, and which we 
have recited. In other words, we are to inquire and to say, 
whether the deed of release executed by the plaintiff to 
Browne, was a compliance with the plaintiff’s contract, as 
set forth by himself in his declaration, to wit, “that said 
plaintiff agreed and promised the said defendant that he, 
said plaintiff, would make a release to said Browne, mort- 
gagor as aforesaid, and his assigns, of all claimsor demands 
which said Barcroft, trustee as aforesaid, had against said 
Browne, mortgagor as aforesaid, for and on account of said 
mortgage.” 

It appears from the recital in the deed that Barcroft was 
trustee of John W. Simonton and Ann Simonton. The deed 
purports to be executed by John W. Simonton, not as at- 
torney for Barcroft, but in his own person ; and describing 
himself as cestui gue trust, no reference being made to Ann 
Simonton ; and the consideration mentioned is a certain 
instrument of writing executed by Browne. 

The deed concludes as follows: “I do further hereby and 
forever release the said F. A. Browne, his heirs and assigns,- 
from all claims or demands of every nature whatsoever, 
which the said John Barcroft, trustee as aforesaid, had or 
may have have had, against or upon him, for and on ac- 
count of his said mortgage,” and is signed thus: John W. 
Simonton, [L. s.] 

Was Simonton competent to convey the title of Barcroft f 
Let ne eee, Barcroft had the legal estate probah'~ in fre- 
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simple ; if so, it could only be conveyed by deed under seal, 
(2 Blackstone’s Commentaries, 297,) and “a deed is a wri- 
ting containing a contract, and signed, sealed and delivered 
by the party.” 4 Comyn’s Digest, 270. If it were only an 
estate for years, the statute 29th Charles II. requires the 
assignment to be at least in writing to be signed by the 
party. No estate, then, that Barcroft might have had could 
be conveyed, unless, in the case of a freehold, the conveyance 
was sealed, and, in the case of a chattel, interest was signed 
by Barcroft. In the case before us he does neither, and it 
does not appear that Simonton had any authority to convey 
for him, to seal for him or to sign for him. Whatever Si- 
monton conveyed he surely did not convey the interest of 
Barcroft, and failing or omitting to do so, he did not per- 
form his part of the contract with defendant. 

It is alleged by plaintiff’s counsel that a cestui que trust 
may sell his interest, and that Simonton, therefore, though 
not technically conveying Barcroft’s interest, conveyed an 
estate of more value. We do not deny that Simonton might 
have released his interest, but the proper questions are— 
did he do it? and, if he did, was it the release Gandolfo 
bargained for? His own deed and his own declaration fur- 
nish replies to both enquiries. In his deed he says, “I re- 
lease all claims or demands which John Barcroft had or 
may have had”—there is no release of his own interest.— 
In his declaration he says that he “agreed that he would 
make a release of all claims and demands which Barcroft 
had,” but makes no agreement to release his own. 

These considerations afford also a response to the posi- 
tions assumed by counsel, to the effect that a part perform- 
ance of his contract will entitle him to recover. The deed 
seems to us a mere nullity—it conveys nothing ; and what 
is supposed by counsel to be conveyed, to wit—the equita- 
ble interest of Simonton, forms no part of the agreement. 

We think, therefore, the Court was right substantially in 
instructing the jury as asked in the fifth instruction of de- 
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fendant. We say substantially, because the part that re- 
lates to perfecting Gandolfo’s title is, at best, unneccessary. 
But we overlook this and other defects, because we are 
satisfied that none of these errors misled the jury, and that 
they arrived at the proper adjustment of the respective 
rights of the parties. 

Let the judgment be affirmed. 


James Gisson, AppeLLant, v- Danret Love, Arre.uer. 


By the ancient common law the question of fraud was purely a question of fact. 

The statute 13th of Elizabeth, protecting creditors and others from fraudulent 
conveyances, is to be construed liberally in favor of the class of persons de- 
signed to be protected from fraud. 

A surety is the creditor of the co-ebligor and, as such, entitled to all the protec- 
tion which the statute 13th Elizabeth extends to creditors and others. 


The statute 27th Elizabeth, though in its terms it applies only to land, yet being 
declaratory only of the common law, may be interpreted as defining the na- 
ture and effect of fraudulent conveyances generally. 

What is termed fraud in law is distinct from fraud in fact, and it is the duty of 
a judge to instruct the jury that their conclusions from facts must be regu- 
lated by the character and import given to those facts by necessary legal 
implication. Some acts are proofs of fraudulent intent, and it is the duty 
of the court so to instruct the jury. 

Where the legal effect of a conveyance is to delay, hinder and defraud creditors, 
no matter what the actual intention may have been, it is a fraud in law, and 
the courts are bound so to declare it. 


When the seller of a slave retains possession after the sale, fraud is to be inferred, 
unless there is evidence not of a general character negativing a fraudulent 
intent, but of a character to explain possession. The presumption of fraud 
in a case where the vendor remains in possession, is so strong as to outweigh 
positive testimony of an entire absence of all fraudulent intent, or even to 
establish a fraud, where the jury are satisfied that there was none actually 
intended. 

28 





218 SUPREME COURT 
————eEEEEEEEEEEes — 


Gibson vs. Love.—Argument of Counsel. 














This case was brought up by appeal from a judgment of 
the Circuit Court of the County of Gadsden, given at the 
Spring Term, 1850. The opinion of the Court ‘contains a 
full statement of the case. 


Dupont, for Apellant. 


The record shows the following state of case in the Court 
below: James Gibson had obtained a decree of foreclo- 
sure upon a mortgage of indemnity, executed by John (, 
Love, embracing amongst other things a certain slave 
named Henry. The decree directed the slave to be sold 
under direction of the master in chancery, and under this 
order, the master took the slave into possession. Daniel 
Love thereupon interposed a “claim” to the slave, and the 
issue was to try the title to the slave. 

At the trial below, the claimant, Daniel Love, proved that 
he was in possession of the slave at the date of the levy—he 
also exhibited a “ bill of sale” absolute on its face, from John 
C. Love, for the slave Henry, dated December 9th, 1841, and 
recorded January Ist, 1842. He also proved that, at the time 
of the alleged sale, the vendor, John C. Love, was to retain 
the possession of the slave, paying an annual hire for him 
equivalent to the interest of the amount stipulated in the 
bill of sale as the purchase money. 

James Gibson, the plaintiff in execution, to support his 
title, exhibited a “deed of mortgage,” dated on the 13th day 
of December, A. D., 1841, and recorded December 17th, 
1841. He also proved that John C. Love, the mortgagor, 
was in actual possession of the slave at the date of the mort- 
gage, and so continued for more than two years. 

. Upon this state of case, the plaintiff in execution prayed 
the Court to give tothe jury certain instructions, all of which 
were refused, and the Court proceeded to give certain other 
instructions, all of which will more fully appear by refer- 
ence to the “ bill of exceptions” contained in the record. 

To sustain the title of the plaintiff in execution, we con- 
tend as follows : 
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tions prayed for by the appellant. We contend that these 
instructions were pertinent to the facts of the case, and 
were asked in view of the objects and policy of the “regis- 
tration laws.” It is true that “recording” is not essential 
to the validity of a conveyance of personal property, and 
neither is it so in regard to real property. In reference to 
the latter class, however, our statute in terms makes record- 
ing absolutely necessary, to’ protect it against the claims 
of creditors and subsequent purchasers “without notice.” 
Vide Thompson’s Digest, 180, section 1. They also permit 
and provide for, and make it obligatory on, the recording offi- 
cers to record “all transfers of personal property, which 
may be offered for record.” Thompson’s Digest, 183, sec- 
tions 4th and 3d. It may be proper to note the distinctions 
observed in the statute, in regard to the two species of prop- 
erty, and the reason for that distinction, in order to lead us 
to a correct appreciation of the object of those statutes. 
Now, it will be observed that the only effect of recording 
conveyances of real property, is to protect it against the 
claim of “creditors and subsequent purchasers without no- 
tice.” If the creditor or subsequent purchaser had actual 
notice of the conveyance, then he could claim no benefit un- 
der the statute. Why was the statute thus framed? Evi- 
dently to give notoriety to the transaction, in view of the 
fact that, in the transfer of title to “ real estate,” actual pos- 
session, or “ possessio pedis,” is not essential at law to pass 
the estate. In the transfer of “personal property,” how- 
ever, (as a general rule,) the converse of this doctrine pre- 
vails—it being well established that, to make the convey- 
ance good against creditors and subsequent purchasers, 
* possession must accompany and follow the deed.” It would 
seem, however, that our Legislature, being well aware of 
the many exceptions and modifications to which this doc- 
trine (as a general rule) had been subjected by the conflict- 
ing decisions of the Courts, determined to place the two 





220 SUPREME COURT 
Se — 
Gibson vs. Love-—Argument of Counsel. 














species of property upon the same footing, in regard to the 
“constructive notice,” afforded by registration of the con- 
veyance, and hence the provision in the statute for recording 
of conveyances of personal property. Vide Thompson's 
Digest, 183, sections 4th and 3d. Upon no other principle, 
and with no other object, can we rationally account for this 
provision of the statute. It certainly never could have been 
intended merely to subserve the convenience of individuals, 
as a means of perpeluating the evidence of their “title” to 
property, the mere possession of which, by operation of law, 
affords sufficient evidence of title, without the aid of any 
written transfer. 

But why, it may be asked, does the statute in the one 
case declare in terms the conveyance void, as against “ credi- 
tors and subsequent purchasers,” and omits to do so in the 
other? The reason is obvious :—In the case of the trans 
fer of real property, the well established law is, that a want 
of actual possession raises no presumption of fraud; while 
in the transfer of personal property, the law is equally well 
established, that, unless actual possession (or such as the 
property is capable of) accompany the deed, the presump- 
tion of fraud is always raised. The object of the Legisla- 
ture, therefore, was to provide a ready mode of rebutting 
this presumption by the notoriety of recording, operating in 
the nature of a “ constructive notice.” | 

If this view of the statute law be deemed correct, then it 
only remains to refer to the evidence in this case, to deter- 
mine the pertinency of the two instructions under conside- 
ration. 

The deed of mortgage under which the appellant claims 
is dated December 13th, A. D., 1841, and was recorded on 
the seventeenth day of the same month. The bill of sale 
under which the appellee claims title is dated December 
9th, A. D., 1841, but was not offered for record until Jan- 
uary Ist, 1842; thus showing that, although by its date, it 
purported to have been executed four days before the date 
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of the mortgage, yet it was not offered for record until the 
lapse of eighteen days after making, and thirteen days af- 
ter the recording, of the latter. 

The evidence of Samuel B. Love (a witness) further 
shows that the property never in fact went into the posses- 
sion of the vendee, Love, until some two years or more after 
the date of the bill of sale, and that, at the time of the exe- 
cution of the mortgage to Gibson, the property was in the 
actual possession of the mortgagor, and so continued for 
two yearsor more. It also appears by reference to the tes- 
timony of Harris, (a witness,) that he, as a party interested 
in the estate of Colson, had given notice to these parties, 
who were co-sureties for J. C. Love, the executor, that there 
would probably be a deficiency on the settlement of the ex- 
ecutor’s account, and advised them to secure themselves ; 
that upon a subsequent interview with the sureties, (both 
being present) a proposition was made by him (witness) to 
take the individual notes of the sureties for their respec- 
tive portions of the liability incurred by the default of the 
executor, which had been then ascertained; that Love de- 
clined, and in this interview, Gibson charged him to his face 
with having deceived him, (Gibson,) by taking the bill of 
sale from his brother, (the executor,) and that he (Gibson) 
knew nothing of its existence until some time after the ex- 
ecution of the mortgage. 

From this reference to the testimony, it is apparent— 

lst. That no possession of the property accompanied the 
bill of sale to the vendee. 

2d. That Gibson had no notice of the bill of sale at the 
date of the execution of the mortgage, and that the vendor 
was then in actual possession of the property. 

3d. That the bill of sale was not offered for record until 
after the date of the recording of the mortgage. 

4th. That Gibson was deceived by the “ dealing” in regard 
to this property which took place between vendor and ven- 
dee. 
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In this state of case, we hold that the first two instrue- 
tions prayed by appellant ought to have been given to the 
jury, and that it waserror to refuse them. The simple doc- 
trine involved in these instructions is as follows, viz: “ that 
if Gibson was deceived and thereby injured, by the want of 
notice (either actual or constructive) of the existence of the 
“bill of sale ;” and if this want of notice grew out of the 
neglect of vendee, or his unwarrantable dealing with the 
vendor, in regard to this property—then the bill of sale 
ought not to prevail against the lien of the mortgage.” 

But should we be in error in the view we have taken as 
to the “ object and policy of the registration laws,” and the 
doctrines flowing therefrom, then does this very error pre- 
sent with ten-fold force the propriety of the instruction as 
embraced in the third prayer. The doctrine embraced in 
that prayer is the well established doctrine of the highest 
judicial tribunal of this country—the Supreme Court of the 
United States, Hamilton v. Russel, Ist Cranch, 309. Chief 
Justice Marshall, in delivering the opinion of the Court, 
refers to the doctrine as laid down in Edwards v. Harbin, 
2d Term Reports, 587, and says, * We are of the-same opin- 
ion—we think that the intent of the statute is best promo- 
ted by that construction, and that fraudulent conveyances, 
which are made to secure to a debtor a beneficial interest, 
while his property is protected from creditors, will be most 
effectually prevented by declaring that an absolute bill of 
sale is itself a fraud, unless “possession accompany and 
follow the deed.” Such adeed must be considered as made 
with an intent to delay, hinder and defraud creditors.” 

Ist. This doctrine of the Supreme Court is based upon 
the adjudications of the English courts. 3 Coke, 80— 
Twine’s case. 2 Term Reports, 587—Edwards v. Harben. 

Iam aware that the doctrine of Edwards v. Harben is 
said to have been shaken by later decisions of the English 
courts, but by a careful examination of these decisions it 
will be found, first, that in none of these cases was the doc- 
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trine directly involved ; and, second, that no later case has 
undertaken to overrule the doctrine. 

The “ possession” necessary to support an absolute bill of 
sale, must be bona fide, substantial and exclusive. Wordell 
v. Smith, 1 Campbell, 333. 

A sale and immediate “hiring” to the vendor does not 
constitute such a “change of possession” as will relieve the 
transaction from the imputation of “fraud in law.” Vide 
1 Smith’s Leading Cases, notes to Twine’s case. 

An agreement that the vendor should retain possession 
of real estate and pay rent constitutes the transaction frau- 
dulent per se. Vide 1 Smith’s Leading Cases, 48. Cobern v. 
Pickering, 3 New Hampshire, 415. 

2d. The doctrine, as established by the Supreme Court of 
the United States, has been recognized and adopted by the 
adjudications of the following States, viz: Virginia, Ken- 
tucky, Illinois, Indiana. Vide 1 Smith’s Leading Cases, 42 
to 50, where the cases may be found collected. 

3d. The doctrine is recognized in the courts of South 
Carolina, with a distinction as to whether the “considera- 
tion” of the sale was founded on a pre-existing indebtedness 
of the.vendor to the vendee—making, in such cases, the sale 
absolutely void by mere operation of law. Vide 1 Smith’s 
Leading Cases, 49 to 50. 

The evidence in the case at bar shows that such was the 
consideration of the alleged sale of the slave Henry. 

4th. The doctrine as limited by the Supreme Court to bills 
of sale absolute on their face, is recognized and extended to 
mortgages and conditional sales in the following States, 
viz: New York, Pennsylvania, Connecticut and Vermont. 
Vide 1 Smith’s Leading Cases, 50 to 56. 

Ill. Having thus demonstrated the propriety of the three 
instructions prayed by appellant, we next proceed to en- 
quire, first, whether the substance of these instructions is 
supplied by those which were given by the Court, upon the 
trial of the case below ; and, secondly, whether the instruc- 
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tions given by the Court were proper in themselves, as a 
correct exposition of the law applicable to the case. 

Ist. It is only necessary to advert to the terms of the four 
instructions given by the Court to perceive that they are in 
direct conflict with those prayed by appellant and refused, 
and consequently adverse to the position assumed under the 
first and second heads of this argument. 

2d. The instructions given by the Court were improper 
in themselves, because the whole question of “ fraud or no 
fraud” was submitted to the determination of the jury; 
whereas, being a “conclusion of law,” it ought to bave been 
decided by the Court. Vide Edwards v. Harben, 2 Term 
Reports, 587. Hamilton v. Russell, 1 Cranch, 309. 


Archer, for appellee. 


Gibson, at the time of the sale to D. Love, and at the time 
of the delivery of possession to D. Love, was not a creditor 
by judgment, execution or attachment — indeed, was no 
creditor at all within the statute of Elizabeth or of 2Ist 
James I., who could complain of wapt of possession in 
vendee or act of bankruptcy in vendor. The fact that he 
‘was surety in the executor’s bond did not make him a cred- 
ior of his principal ; otherwise he would be a specialty 
creditor. The bond was not a cause of action then or sub- 
sequently, but only the occasion, which might give rise toa 
future liability. Nor did the mortgage make him a credi- 
tor; for non constat he might never be damnified and never 
have a right of action. 

2. Gibson gave no new credit and extended no old one 
while the property remained in possession of vendor. He 
suffered no injury whatever by the vendor remaining in 
possession. His liability was not increased or his security 
diminished by that fact. On the contrary, if J. C. Love had 
delivered the property to Daniel Love on the 9th Decem- 
ber, 1841, Mr. Gibson would have been in no better condition 
than he is at present. This shows that in fact he sustained 
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no injury, and where this is the case and there is no fraud 
in fact in the transaction, the party complaining is without 
remedy. As already shown, the verdict negatives all idea 
of fraud in fact. 

If Gibson claims under the mortgage, he must claim asa 
purchaser. But purchasers are not included within the 
letter or spirit of either 13th Elizabeth or 21st James. As 
to them caveat emptor applies. The bill of sale from Love 
to Love is good inter partes. By the verdict it is not tinc- 
tured with fraud in fact. The older title must prevail. A 
junior purchaser cannot stand above his senior, except he 
can cut off the remedy of his adversary by lapse of time, or 
bar his right by estoppel in deed or in pais. There is no 
lapse of time to apply in this case—no estoppel by deed and 
none in pais, unless the possession by vendor estops the 
prior vendee. But the bare fact of possession (to say nothing 
of the accompanying explanation in this case,) is not enough 
to prevent the application to Gibson of the rule caveat emp- 
tor. Indeed the very object of the rule caveat emptor is to 
let buyers be advised that they are not to be governed by 
appearances when they purchase personal property. 

I am aware that in some cases the courts have confound- 
ed the position of a purchaser of personal property with 
that of a purchaser of real estate, and have held that a 
bona fide purchaser of personalty without notice of an older 
title may hold against the true owner. But this I maintain 
cannot be correct, in the absence of actual fraud on the 
part of the true owner. The statute 27th Elizabeth and 
our registration laws here provide for the security of inno- 
cent purchasers of real estate, and upon very correct princi- 
ples. As to loans of personalty, we have a statute which 
certainly would seem to negative the positions of the ap- 
pellant. In reference to personalty which passes by deliv- 
ery and without writing, and which (particularly in case of 
slaves in this country) is often-times out of the possession 
of the owner, upon loan, hire, or otherwise, it would be 

29 
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monstrous to assert that a bona fide purchaser from the ae- 
tual possessor should hold the property against the true ow- 
ner, because the appearances misled the last purchaser. The 
rule might not be so injurious in its application to ordinary 
chattels ; but to apply it in this country, where we have per- 
sonal property of such dignity and value as slaves, would 
make titles to property of this description so insecure as to 
discourage all efforts towards its acquisition. 

But Gibson is not even entitled to the benefit of the posi- 
tion of an ordinary purchaser for value ; for although tech- 
nically a purchaser by virtue of the mortgage, he could not 
be injured by the possession remaining in vendor. He gave 
no credit—paid no new consideration for the mortgage. J. 
C. Love was not liable to him as debtor, and was under no 
legal obligation to give the mortgage. The act was purely 
voluntary, and for the benefit of Gibson, notwithstanding 
the mortgage as to “Henry” was inoperative. Gibson 
complains that, as a creditor prospectively, he did not get a 
good title to all the debtor’s property, to the exclusion of 
Daniel Love and others, and forgetting the extent of his 
demands for security, attacks the conduct of Daniel Love, 
as a fraud upon creditors. Under the English policy, the 
decisions under which he invokes, Gibson’s mortgage would 
be held to be a fraud against all creditors, not explainable— 
while Daniel Love’s bill of sale, even against a judgment 
creditor at the time, would be capable of explanation to a 
jury. 

Hitherto I have endeavored to show that this judgment 
can be affirmed, without contravening the appellant’s legal 
propositions. I now maintain that these propositions are 
not maintainable upon principleor authority in England or 
America. 

Chancellor Kent made great efforts toretain the stringent 
rule of reserving the question of fraud for the Court, and 
to exclude explanations to the jury ; but without surren- 
dering his prejudices, he admits his failure; and while he 
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to the admitted progress of the milder rule, he adds, with 
proper misgivings as to the ability of that Court to hold 
out much longer, and with full knowledge of the unyielding 
demands of public policy in America, “ How long the Court 
will be able to stand on that ground is another question.” See 
note to 2d Kent, 526. 

The establishment of the stringent rule involves the as- 
certainment of innumerable exceptions. The exceptions 
are so numerous as to disprove the rule—for controversies in 
this Court which would arise under the exceptions would 
far exceed all the litigation which could arise under the 
milder principle, that each case depended upon its special 
circumstances of explanation. 


ANDERSON, Chief Justice, delivered the opinion of the 
Court, as follows: 


This is a case of a claim to personal property interposed 
according to the provisions of our statute of February 17th, 


1833. 

The facts material to the point presented to this Court 
are briefly these : James Gibson and Daniel Love, the par- 
ties to this suit, on the thirteenth of April, 1839, became 
sureties on a bond given by one John C. Love, as executor 
of John Colson, deceased. On the thirteenth of December, 
1841, John C. Love having become indebted to the estate 
of his testator and some fear being entertained that he might 
become a defaulter, a deed of mortgage was executed by 
the said Love to Gibson, conveying to him several negroes 
and, amongst them, one by the name of Henry, the subject 
of the present controversy. The object of the mortgage 
was to save harmless the said Gibson, on account of any 
loss which he might sustain, as surety on the bond before 
mentioned. Most of the property thus mortgaged was sub- 
ject to a prior lien of the Union Bank. This mortgage was 
duly proved by a subscribing witness, and recorded on the 
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seventeenth day of December, 1841, four days subsequent 
to its date. 

On the first day of January, 1842, John C. Love acknow- 
ledged before the clerk of the Circuit Court the execution 
of a paper writing in these words : 

“ Terarrory or Frornma—Gapspen County : 

Received of Daniel Love one thousand dollars in payment 
for a negro-man, Henry, twenty-four years of age, a slave 
for life, which negro, Henry, I do warrant to the said Daniel 
Love, his heirs and assigns, forever, to be good property 
forever. 

Witness my hand and seal this ninth December, 1841. 

[Signed, } JOHN C. LOVE, [Szat.]” 

On the day of its acknowledgement, (that is, January Ist, 
1842,) this paper writing was recorded by the clerk. On 
the subsequent trial of the right of property, Samuel B. Love, 
a witness, stated “that about the time of making the bill of 
sale, John C. Love was somewhat embarrassed in his pecu- 
niary affairs, and that he (John C. Love) was indebted to the 
claimant, Daniel Love, but to what amount he could net 
say. That about the time of making the bill of sale, he 
(witness) heard Daniel Love tell John C. Love, that he 
(John C. Love) might keep possession of the negro-man, 
Henry, for two or three years, if he (John C. Love) would 
pay him the interest on the price of the negro, Henry. That 
John C. Love not paying the interest, Daniel Love took 
possession of the negro, Henry, about January, 1843. 

Another witness, Alexander Love, stated that the amount 
ef the indebtedness of John C. Love to Daniel Love was 
about one thousand dollars. Another witness, Isaac R. 
Harris, stated that, at some subsequent time, though the 
date is not mentioned, “ when it was ascertained that John 

C. Love was indebted to the estate of Colson he, (witness) 
and the other legatees of the estate of Culson had a meeting 
with Daniel Love and James Gibson, as securities of John 
C. Love, to see whether or not a settlement could not be 
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had between the legatees and the securities ; the legatees 
proposing to take Daniel Love’snote for one-half and James 
Gibson’s note for the other half of the amount due from 
John C. Love to the estate of Colson. That Daniel Love 
refused to settle, unless James Gibson would let him (Daniel 
Love) share in the benefit of the mortgage ; which Gibson 
refused, saying that he (Gibson) had frequently applied to 
him (Daniel Love) to assist him (James Gibson) in obtain- 
ing the mortgage security from John C. Love, and that he 
(Daniel Love) had refused to do so.” 

Subsequently John C. Love became in arrears to the es- 
tate of Colson, and on the 29th of November, 1845, judgment 
for $2,792 82-100 was recovered against Gibson on account 
of his surety-ship, and that amount was paid by him in full. 

On the 13th of November, 1847, a bill previously filed by 
Gibson, praying a foreclosure of the mortgage, was taken 
as confessed as to John C. Love, and on the 31st of De- 
cember, 1849, the decree was made absolute, and it was 
ordered that the master in Chancery should take possession 
of the slave Henry and sell him to satisfy the claim of the 
complainant, Gibson. Under this decree the master pro- 
ceeded forthwith to take possession of the slave Henry, who, 
when levied on by him was in the possession of the claim- 
ant, Daniel Love, who thereupon, on the 4th of January, 
1850, commenced proceedings for interposing his claim, by 
filing the affidavit required by law and executing his bond. 

The case came on to be tried on the 24th of May, 1850, 
and after the evidence was heard the plaintiff in execution 
prayed the following instructions, to wit : 

Ist. That if the jury believe from the evidence that the 
property in controversy was in the possession of John C. 
Love at the date of the execution of the mortgage, and that 
the mortgage was recorded prior to the time that the prop- 
erty passed into the possession of Daniel Love, the claimant 
under the bill of sale, then the law is for the plaintiff in ex- 
ecution, and they will find the property subject. 
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2d. That if they believe that the contract between John | 
C. Love and Daniel Love was calculated to deceive the 


plaintiff in execution, then the jury shall find the property pr 
subject to the execution. 
3d. That when the bill of sale is absolute on the face, by 
and the possession does not accompany the bill of sale, the 
contract is fraudulent per se. pe 
Which instructions the Court refused to give, but gave le: 
to the jury the following, as prayed by the claimant, viz: on 
Ist. If the jury believe that the plaintiff purchased the th 
slave Henry, in good faith, for a valuable consideration, bu 
and arranged with the vendor that he might retain posses- or 
sion of the slave upon hire and, from the circumstances, that la 
there was no fraud in fact in the transaction, the claimant ce 
is entitled to recover. to 
2d. That, although possession of personal property, if it nc 
continues in the possession of the vendor after a sale, is si; 
prima facie evidence of the transaction being colorable and pl 
fictitious, yet that such possession continuing in the vendor 
may be explained by the circumstances ; and if the jury be- ti 
lieve that, under the circumstances in this case, there was m 
no fraud in fact, then the bill of sale of the 9th December fa 
conveys a title to Daniel Love. el 
3d. That if the jury believe that the hiring of this slave a 
was real and bona fide, and not fictitious and colorable, the fi 
possession of John C. Love was consistent with the bill of 
sale, being in law the possession of Daniel Love. G 
4th. That if the sale to Daniel Love was not fictitious or p 
fraudulent, the possession continuing in John C. Love under 
an arrangement for hire cannot be complained of by a f 


creditor, unless a new credit be given or an old one extend- 
ed, under a mistaken belief that the property remained unsold. 

Under these instructions the jury found the property to 
be in the claimant, Daniel Love, whereupon the plaintiff 
in execution, having by his counsel filed his bill of excep- 
tions setting out the foregoing facts, refusal and charge, 
prayed an appeal to this Court. 
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The assignment of errors is in the following words : 

ist. The Court erred in refusing to instruct the jury as 
prayed for by the appellant. 

2d. The Court erred in instructing the jury as prayed for 
by the appellee. 

The two sets of instructions prayed for by the respective 
parties are somewhat inartificially drawn up, owing, doubt- 
less, to the haste incident to a jury trial at nisi prius. No 
one of the instructions, taken singly, presents very distinctly 
the difficult questions which grow out of this class of cases; 
but, taken as a whole, they may be regarded as asserting 
on the one side that the question of fraud is a question of 
law, to be decided necessarily and by legal inference from 
certain facts ; and, on the other, that it is a question of fact, 
to be determined by the jury according as they may or may 
not believe, from the evidence, that there was an actual de- 
sign to cheat. As so intended and understood, we shall 
proceed to consider them. 

It may tend to the better understanding of this distinc- 
tion, if we remark in the outset, that, by the ancient com- 
mon law, the question of fraud was purely a question of 
fact, involving an actual fraudulent intention, and the prop- 
er inquiry, therefore, will be, whether there is such a thing 
as statutory fraud, as contra-distinguished from actual 
fraud. 

The first point to be ascertained is, the relation.in which 
Gibson stands to John C. Love—whether he is a creditor or 
purchaser, or both ? 

It is maintained by the counsel for the appellee, that “the 
fact that he was surety on the executor’s bond, did not make 
him a creditor of his principal.” Perhaps in the strict tech- 
nical meaning of the term he cannot be called a creditor. 
But it will be recollected that the statute of 13th Elizabeth 
protects creditors and others from fraudulent conveyances, 
and a liberal construction of this statute in favor of the 
class of persons designed to be protected from fraud, has 
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always been admitted by the courts. “As to rights from 
“ contracts, any one liable upon a contract, express or im- 
“ plied, though only contingently, is a debtor from the time 
“the liability is entered into; accordingly, a surety is a 
“ creditor of the co-obligor from the time the obligation is en- 
“ tered into ; (Howev. Ward, 4th Greenleaf, 195;) and those 
“ interested in an official bond are creditors of the surety 
“ from the time that the bond is executed by him. Ist Ameri- 
can Leading Cases, 55. So “a guarantee is to be deemed 
a creditor to the guarantor, on a covenant of guaranty, even 
before it is broken.” 8th Cowen, 407. And Gibson hay- 
ing made himself a debtor, on account of his liability for 
Love, is, by the same rule, a creditor of Love. 

So, also, in Twyne’s case, 3d Coke, 80, it is said, “because 
fraud and deceit abound in these days more than in former 
times, it was resolved in this case by the whole Court, that 
all statutes made against fraud should be liberally and 
beneficially expounded to suppress the fraud ;” and an in- 
stance is given in the case of Pauncefoot v. Blunt, where 
it was held that the statute embraced the case of a forfei- 
ture incurred to the Queen, and “it was resolved by all the 
barons that the statute of 13th Elizabeth, chapter 5, ex- 
tends to it; for thereby it is enacted and declared that all 
feofments, gifts, grants, &c., to delay, hinder and defraud 
creditors and others of their just and lawful actions, suits, 
debts, accounts, damages, forfeitures, heriots, mortuaries 
and reliefs, shall be void, &e. So that this act doth not extend 
only to creditors, but to all others who have cause of action or 
suit, or any penalty or forfeiture,” &§c. 

We must regard, then, Gibson as entitled to all the pro- 
tection which this statute of 13th Elizabeth designs to ex- 
tend to creditors and others, against fraudulent conveyan- 
ces contrived to delay, hinder or defraud them of their just 
and lawful actions, &c. Upon this point, also, the counsel 
for the appellee says: “1 know of no case, where a creditor 
of a vendor obtaining judgment and execution after the ven- 
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dee got into possession, has complained of the previous 
want of possession in the vendee, or previous actual pos- 
session of the vendor.” 

The case of Edwards v. Harben, 2d Term Reports, 587, 
to which all the courts both in this country and in England 
refer as a leading case, was that of a simple contract credi- 
tor, who had obtained neither execution nor judgment be- 
fore the possession of the vendee commenced; and yet the 
Court held in his behalf, that the sale of chattels made by 
the indebted vendor, under an agreement to retain posses- 
sion for fourteen days, was fraudulent and, therefore, void. 
The counsel for appellee seems to admit that Gibson was 
a purchaser, but adds “that purchasers are not included 
within the letter or spirit of either 13th Elizabeth or 21st 
James.” 

A sufficient reply has been given to this objection by the 
authorities already quoted ; but we think further, that the 
statute of 27th Elizabeth, though its terms apply only to 
land, yet being but declaratory of the common law, may 
be interpreted as defining the nature and effect of fraudu- 
lent conveyances generally—in its letter, re-enacting the 
common law as to fraud relating to land, but in its spirit, 
sanctioning and sustaining the condemnation passed by the 
common law upon all frauds. In Hudnal v. Wilder, 4th 
McCord, 295, it was held, “ that, upon common law princi- 
ples, a fraudulent conveyance of chattels might be avoided 
by a subsequent bona fide purchaser for a valuable conside- 
ration, without notice.” 

Gibson stands unquestionably in the relation of a pur- 
chaser, by virtue of the mortgage of 13th December, 1841. 
“A mortgagee is a purchaser to the extent of his interest 
in the premises, within the meaning of the term purchaser, 
as used in the statute of frauds.” Ledyard v. Butler, 9th 
Paige, 137, and authorities quoted in the margin. 

We must, however, regard him as a subsequent purcha- 
ser; for though there is no proof on the record that the bill 
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of sale from John C. Love to Daniel Love was executed 
before the Ist of January, 1842, which was subsequent to 
the recording of the mortgage, yet we are concluded by 
the verdict of the jury to take it to have been in fact made 
before the date of the mortgage. 

For the reasons given, we shall regard Gibson as both 
creditor and subsequent purchaser, entitled to the protec. 
tion of the statute of 13th Elizabeth in both these relations, 
by virtue of the phrase “ creditors and others ;” and alsoen- 
titled as purchaser to the benefits of the common law pro- 
visions against fraudulent conveyances, as explained and 
defined in 27th Elizabeth, which was enacted in more di- 
rect reference to fraudulent conveyances of land. 

In the case before us, the Court instructed the jury sub- 
stantially that, unless satisfied from the facts developed by 
the evidence, that in the sale of the slave Henry by John 
C. Love to Daniel Love, there was an actual, positive de- 
sign to commit a fraud, they must find for the claimant.— 
This instruction we consider erroneous in this—that it was 
not qualified, by further instructing the jury that the policy 
of the law, sanctioned by authority, regarded certain facts 
as such unerring indicia of fraud, that the inferential evi- 
dence afforded by them was of as high a character as di- 
rect proof. So conclusive, indeed, is the nature of this evi- 
dence in some cases, that it not only supplies the omission 
of direct proof of fraud, but it is so stringent in its charae- 
ter as not to be rebutted by direct proof of the absence of 
any fraudulent design. For instance, if a man largely in- 
debted makes a voluntary conveyance of all his property, 
no one doubts that the conveyance is fraudulent in law, and 
void as to creditors, and yet it is possible that the grantor 
had no actual design to cheat, and the jury might so believe. 
It might be the grantor was in the receipt of an income 
from his trade, or his profession, or his business, which he 
deemed sufficient to enable him to pay his debts, and that, 
in the sanguine anticipation of the continuance of this in- 
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come, he calculated surely and honorably to satisfy all his 
creditors ; but in spite of this honest intent, however fully 
believed by the jury, there is no court but would instruct 
the jury that it was their duty to find the conveyance frau- 
dulent. It would be fraudulent in law necessarily and in- 
dependently of the actual intent of the grantor. 

Though the case supposed is an extreme one, it is suffi- 
cient to show that what is termed fraud in law is distinct 
from fraud in fact, and that it is the duty of the judge to in- 
struct the jury that their conclusions from facts must be 
regulated by the character and import given to those facts 
by necessary legal implication. 

But we do not design to be understood as saying that . 
generally, or even very often, does the law give to certain 
facts the effect of overruling and contradicting conclusions 
arising from other facts, as in the case supposed. It more 
generally gives to those tertain facts a legal implication, 
to aid the jury in detecting the existence of an actual fraud, 
when its more direct and obvious manifestations may be 
successfully concealed. Fraud is, in its nature, secret, and 
the law, in its wise abhorrence of all false dealing, lends its 
aid to the jury through the court, to enable them to detect 
and expose the deception. Hence it is that it regards some 
acts as proofs of fraudulent intent, and it is the duty of the 
courts so to instruct the jury. It is not a sufficient answer 
to this to say, that in the case before us the judge instructed 
the jury, according to the second instruction asked, that the 
possession of personal property, if it continues in the pos- 
session of the vendor after a sale, is prima facie evidence 
of the transaction being colorable and fictitious; but that 
the possession may be explained by circumstances. He should , 
have gone on to characterize those circumstances as suffi- 
cient to explain the possession—as for instance, that the 
sickness of the slave Henry made his delivery impossible, 
or that there was something else to repel the presumption 
of fraud arising from the detention of the slave after the 
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sale. Instead of doing this, and maintaining the force and 
integrity of these legal presumptions, the jury are directed 
in the further instructions of the Judge to abandon all legal 
presumptions, and go into an inquiry as to fraud, as proved 
or not proved directly by facts. 

So necessary is it to maintain the distinction between 
fraud in law and fraud in fact, that even in the State of 
New York, where the vexed questions growing out of this 
distinction were attempted to be settled by the enactment 
of a statute, declaring that “in all cases arising under the 
statute against fraudulent conveyances as respects credi- 
tors, the question of fraudulent intent shall be a question of 
fact and not of law,” the courts have found it necessary 
still to maintain the distinction. 

In the case of Cunningham v. Freeborn, 3d Paige’s Re- 
ports, 557, the Chancellor said: “ As this cause was heard 
on bill and answer only, the denial of all fraud in the exe- 
cution of the assignment is conclusive evidence of the fact, 
in favor of the defendants, unless that allegation is incon- 
sistent with or contradicted by some other statement or ad- 
mission in the answer. But the Vice ChanceHor was cor- 
rect in supposing that the general denial of fraud was not 
sufficient, if it appeared upon the face of the assignment 
that its legal effect would be to delay, hinder and defraud 
the complainant and other creditors of the assignor. The 
Revised Statutes have not made the fraud itself a question of 
fact in all cases, neither indeed was it possible for the Legis- 
lature to do so; for when a party has intentionally execu- 
ted an assignment or conveyance of his property, which 
must hinder and defraud his creditors of their just demands, 
the question whether the conveyance is fraudulent or not, 
necessarily becomes a question of law and not of fact.” 
See, also, 11th Wendell, 241, and 6th Hill, 433. 

“So with respect to libels, where the fact of publication 
is incontestable, if the paper, which is the subject of indict- 
ment or information, has upon the face of it a natural and 








JANUARY TERM, 1851. 237 





ee 














obvious tendency to promote sedition, it is no subject of in- 
quiry by evidence whether the party had actually such in- 
tention in his mind or not. What passes in the mind of man 
isnot scrutable by a human tribunal—it is only to be found 
out by his acts. Every man of sufficient understanding is to 
be responsible for his actions—he is supposed to be cogni- 
zant of the law as the rule by which every man is to be 
governed, and, therefore, it is his business to know it. If, 
therefore, a man publishes what the law says is treason- 
able, seditious or libellous, the intent with which he does it 
is mere matter of legal inference from the fact of publica- 
tion, and is not the subject of proof either one way or the 
other.” Mr. Justice Ashurst’s judgment, Rex v. Dean of St. 
Asaph, 3d Term Reports, 428. 

In the case now before us the Court should have instruc- 
ted the jury that, in the absence of positive proof of a frau- 
dulent intent on the part of Love, they should infer it from 
his having retained possession of the slave after selling him 
absolutely, unless there was some evidence not of a general 


character negativing a fraudulent intent, but 6f a charac- / 


ter to explain this possession which thé law regards as a / 
badge of fraud—as that the slave was too sick to be re- | 
moved, or that, for the convenience of the grantee, John C. 
Love had kept him for a short time. The possession of the 
slave by the grantor for two years after the absolute sale, 
and for his own convenience, gives to the mere possession 
the force of more than mere prima facie evidence. So po- 
tent is the effect of presumptions of this character that, by 
the operation of the statute of frauds they must prevail, as 
we have already intimated, to establish a fraud, even where 
the jury are satisfied that there was no actual fraudulent 
intent—much more when there is a mere absence of proof 
of actual fraud. In the case of Salmon and Bennet, 1 Con- 
necticut Reports, 505, the Chief Justice says “though there 
“be no fraudulent intent, yet if the grantor was considera- 
“bly indebted and embarrassed at the time and on the eve 
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“of bankruptcy, then such conveyance will be void as to 
“creditors.” The fraud thus established is sometimes and 
appropriately called statutory fraud, and this term implies 
that there may be a species of fraud, sufficient to avoid a 
conveyance, distinct and different from the moral, actual 
fraud into which the jury in this case were directed to in- 
quire. It is the absence of all recognition of this species of 
fraud, in the instructions given in this case, that makes them 
erroneous. 

The cases in the books which illustrate and enforce these 
views are very numerous and of very high authority, but 
they are so familiar to the profession that we shall refer 
only to a few of them. Twyne’s case, reported in 3 Coke, 
80, is the most celebrated of these, and in the commentaries 
on that case, in Smith’s Leading Cases, by both the English 
and American editors, we find all the most important au- 
thorities arranged and digested, and the principles involved 
very clearly and learnedly discussed. The weight of the 
authorities is very decidedly in favor of the general princi- 
ple that, in the sale of chattels, unless possession follows 
and accompanies the deed, it is fraudulent and void as to 
creditors. 

In Edwards v. Harben, 2 Term Reports, 587, one Mercer 
executed a bill of sale to Harben, to whom he was indebted, 
of all his household furniture and effects, by way of secur- 
ity for his debt, with a parol agreement that if the debt 
were not paid within fourteen days, Harben might enter 
upon the effects and sell them at the end of that time.— 
Mercer, retaining possession, died eleven days thereafter, 
and on the next day Harben took possession of the effects 
and sold them. Edwards, another creditor of Mercer, 
brought suit against Harben, as executor de son tort of Mer- 
cer, and the question for the Court was, whether the defend- 
ant be entitled to retain the proceedsof the effects, or whether 
the bill of sale was void as against the creditors of Mercer. 
It was held that Harben was liable to be sued as executor 
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de son tort, for the debts of ‘the deceased ; for, says Juihine 
Buller, “ Unless possession accompanies and follows the 
«deed it is fraudulent and void. This case has been ar- 
« gued by the defendant’s counsel as being a case in which 
“the want of possession is only evidence of fraud, and that 
“it was not such a circumstance, per se, as makes the trans- 
“action fraudulent in law. That is the point which we have 
« considered, and we are all of opinion that if there is noth- 
“ing but the absolute conveyance without the possession, 
“that in point of law is fraudulent.” 

After the English rule on this subject had been thus dis- 
cussed, declared and settled, it was repeatedly held that an 
absolute bill of sale of chattels, unaccompanied with pos- 
session, was fraudulent at law and void as against credi- 
tors. 2 Kent, 518. 

In the Supreme Court of the United States the rule laid 
down in Edwards v. Harben has been approved and adopt- 
ed, and it is declared that an absolute bill of sale is itself a 
fraud in law, unless possession accompanies and follows the 
deed. See Hamilton v. Russell, ] Cranch, 305. “ Modern 
*« decisions,” says Chief Justice Marshall in that case, “ have 
“taken this question up upon principle, and have deter- 
“mined that an unconditional sale, where the possession 
“does not accompany and follow the deed is, with respect to 
“ creditors, on the sound construction of the statute of Eliz- 
“abeth, a fraud, and should be so determined by the Court.” 
“We think that the intent of the statute is best promoted 
“by that construction, and that fraudulent conveyances 
“which are made to secure to a debtor a beneficial interest 
“while his property is protected from creditors, will be most 
“effectually prevented by declaring that an absolute bill of 
“sale is itself a fraud, unless possession accompanies and 
“ follows the deed.” 

All the Federal Courts have followed the construction 
here laid down by the Chief Justice. In Virginia the same 
principle has been directly and repeatedly adjudged to be 
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well settled. Alexander v. Deneale, 2 Munford, 341. Rob- 
ertson v. Ewell, 3 Munford, 1. Land v. Jeffries, 5 Randolph, 
211. In this latter case the real purpose and extent of the 
explanations allowed to be made to the jury to rebut the 
presumptive evidence arising from possession after an ab- 
solute sale, and the proper understanding of which will re- 
concile many apparently contradictory authorities on this 
point, are well defined. It was held “ that when the grantor 
“of personal property remains in possession after an abso- 
“ lute conveyance, the conveyance is prima facie fraudulent ; 
“but such possession is not conclusive evidence of fraud, 
“ barring every explanation. It will lay with the purchaser 
“to explain and rebut the presumption of fraud—as if the 
“the slave be purchased and not taken away for seven 
“months it may be shown that he was too sick to. be re- 
“moved.” The explanation must relate to the possession. 
If that is unexplained, it is conclusive evidence of a frau- 
dulent intent. 

The States of New-York, (before the revised statutes,) 
Kentucky, Illinois, Indiana, South Carolina, New-Hamp- 
shire, Pennsylvania, Connecticut and Vermont recognize 
the rule as laid down in Hamilton v. Russell, as to absolute 
bills of sale, though differing among themselves on the sub- 
ject of mortgages. 

In New-Hampshire the distinction to which we have re- 
ferred as made in the case of Land v. Jeffries is fully adopt- 
ed. “When conveyances by one in debt are impeached, 
“the question is, was there a secret trust? and in absolute 
“sales possession is prima facie evidence of it, and if unex- 
“plained, conclusive.” Parker v. Pattee, 4 New-Hamp- 
shire Reports, 176. 

The South Carolina cases make a distinction where the 
purchaser is a creditor of the grantor, as is the relation of 
the parties in the case before us. Adopting the rule just 
referred to as prevailing in New-Hampshire, in the case of 
an absolute sale for a price paid, it was held that “ where 
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“a, pre-existing debt is the consideration, or a part of it, re- 
“tention of possession and use is conclusive and intraversa- 
“ ble evidence of fraud.” 1 Smith’s Leading Cases, 49, and 
authorities referred to. 

In Connecticut the true rule, as understood by this Court, 
is well laid down in the case of Osborne v. Fuller, 14 Con- 
necticut Reports, 530. There all the cases were reviewed, 
the old principle is maintained, and the result of these de- 
cisions appears to be, “ that the rule is one of policy, but not 
“of intention ; that it is not enough that the jury find that 
“the sale was bona fide and for a good consideration, though 
“evidence of that is proper to be submitted to the jury to 
“repel actual fraud; there must be some reason for the re- 
“tention, legally sufficient and satisfactory. The presump- 
“tion, of fraud is a presumption of law, and the law judges 
“of the cases in which it does not arise, and the jury are to 
“ be instructed by the Court as to the sufficiency and reasons 
“alleged to justify the retention.” 

In Maryland an early statute has relieved the courts of 
all difficulty upon this vexed question ; but in Massachu- 
setts and Maine and Ohio and Tennessee, North Carolina 
and Alabama, the courts have, to a greater or less extent, 
broken down the rule as established in England and in the 
Federal courts, to which we have referred. But this Court 
can see nothing in the reasonings by which the relaxation 
of the rule is attempted to be justified in the reports of those 
States, to shake their conviction that the other rule is more 
consonant with the objects of the statute and with the rea- 
son and policy of the law. 

We conclude, then, by saying that we think the Court 
below, on the trial of this case, erred in instructing the jury 
that the question of fraud upon which they were to pass 
was a question of mere intention. The retention of perso- 
nal chattels, after a sale, is prima facie evidence of fraud, 
and the appropriate evidence to rebut the presumption is 
not the proof of the general good faith of the grantor, but 
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consistent with the deed or is unavoidable, as in the case of 
a ship at sea, or is temporary, for the reasonable conven- 
ience of the grantee. -—- — Phrresfor ere eae 
“~In reviewing thé décisions of the other States we have 
not adverted to the diversity of opinion which exists in re- 
ference to delivery of possession of chattels which are mort- 
gaged. We have a statute which requires all such mortga- 
ges to be recorded, and the notice thus given to the world 
is a negation of the fraudulent intent which the law infers 
from retention of possession after an absolute sale. 

This case must be sent back for a new trial, and the 
Judge of the Circuit Court will instruct the jury according 
to the rule set forth in this opinion. 


Epwarp C. Be.uamy, er a., ApPpeLLAnts, v. Samuew C. Bet- 
LAMY, APPELLEE. 


The 28th section of the act of November 7th, 1828, in relation te proceedings 
in Chancery, was passed solely to provide for the enrollment of final decrees, 
and to invest them with the lien in that seetion mentioned, as well as to en- 
title a party to process thereon—appeals and petitions for rehearing being 
only incidentally mentioned, as prohibiting the enrollment, the lien and final 
process, where either of those steps are taken. 


The 32d section of the same act, which provides for rules of practice in Chan- 
cery, does not give to parties the same right of appeal, and in the same 
cases, in which appeals were allowed from the High Court of Chancery in 
England to the House of Lords. 


The act entitled “ An act regulating the mode of suing out writs of error and 
prosecuting appeals in the Court of Appeals of the Territory of Florida,” 
approved February 10th, 1832, is still in force, and by that act, as well as 
by the act of November 12th, 1828, an appeal is allowed only from a final 
judgment, sentence, or decree. An appeal does not lic, under any law ip 
force in this State, from an interlocutory decree. 
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Where money is directed to be paid into Court, or property to be delivered to a 
receiver, or to a new trustee, or where any thing is to be done which may 
be the subject of exception or appeal, the decree is not final, but interlocu- 
tory only. 

Appeal from a decree of the Circuit Court of Jackson 
County, at the Fall Term, 1850, made by the Hon. Gzorcg 
S. Hawkins, Judge of the Western Circuit. 

The decree appealed from was made in a cause wherein 
Samuel C. Bellamy was complainant, and Edward C. Bel- 
lamy and others defendants, and was as follows, viz : 

This cause came on to be heard at the Spring Term, 
1850, of this Court, before the Honorable Grorce S. Haw- 
xins, Judge of the Western Circuit, upon bill, answer of de- 
fendant, Edward C. Bellamy, replication, exhibits and proofs 
taken in this cause, and the same having been fully argued 
by counsel for both parties, and the matters in dispute duly 
considered, and the judgment and decree to be given in the 
premises fully advised of, his Honor doth think fit, and so or- 
ders, adjudges and decrees :-— 

First.—That the deed of conveyance of the said com- 
plainant to the said defendant, Edward C. Bellamy, bearing 
date the thirteenth day of December, in the year of our 
Lord one thousand eight hundred and forty-five, (1845,) 
mentioned in and exhibited with said complainant’s bill of 
complaint, for the reasons at large set forth in the opinion 
delivered in this cause, was and is wholly inoperative and 
void; and that the said Edward C. Bellamy should and 
ought to account for the trust property and funds conveyed 
by and possessed under the trust deed from the said com- 
plainant to the said Edward C. Bellamy, bearing date the 
nineteenth day of November, in the year of our Lord one 
thousand eight hundred and forty-four, also mentioned in 
and exhibited with complainant’s said bill of complaint. 

Second.—It is further adjudged and decreed that the said 
defendant, Edward C, Bellamy, holds that portion of the 
trust property, and profits and issues thereof, purchased by 
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him at the sales under execution by the sheriff of Jackson 
County, on the first Mondays of January and February, 
1846, subject to the uses and trusts limited and appointed 
in the aforesaid deed of the nineteenth of November, in the 
year one thousand eight hundred and forty-four, and is lia- 
ble to account therefor. 

Third.—It is further ordered and decreed that the defen- 
dant, Edward C. Bellamy, account before George F. Balt- 
zell, Esq., one of the Masters in Chancery of this Court, 
upon and at such time as shall be appointed by said mas- 
ter, of and concerning the aforesaid trust and the exeeu- 
tion thereof, rendering a full, true and perfect account in 
detail of all and singular the trust property and funds com- 
mitted to his charge, and the rents, issues, profits, crops and 
proceeds issuing out of the same, or accruing therefrom, 
which he, or any other person for him, or by his consent or 
procurement, received therefrom, or which he might, could 
and ought, by the exercise of reasonable diligence, to have 
received. Said accounting to be upon due notice to the 
complainant or his solicitor, and according to the usual 
mode of proceedings in the office of the mastér ; and that 
said master make report of said accounting, and the evi- 
dence taken before him thereon, with all convenient speed. 

Fourth.—It is further ordered and decreed that the said 
Edward C. Bellamy be removed from his said trust, and 
ousted of his said trust estate; and that he deliver over to 
the receiver hereinafter appointed all of the said trust prop- 
erty and funds, and the rents, issues and profits, and crops 
arising from or issuing out of the said trust property, now 
in his hands, power, possession or control, and thereafter 
stand and remain restrained and enjoined from any inter- 
ference with, control over, or management of, the said 
trust property, until the further order of this Court in the 
premises. 

Fifth.—It is farther ordered and decreed that Frederick 
R. Pittman, of the County of Jackson be appointed Recei- 
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ver of this Court in this cause, upon his entering into bond 
in the penalty of ten thousand dollars, (10,000,) with good 
and sufficient security, to be approved of by the master 
aforesaid, and conditioned for the due and faithful perform- 
ance of his duties; and that said Receiver shall, after quali- 
fication, with all convenient speed, demand and receive 
from the said Edward C. Bellamy the trust property here- 
inbefore mentioned, and shall rent out the plantation, and 
hire out the slaves at public auction by the year, until the 
further order of the Court in the premises, and shall render 
and file in the office of the Clerk of this Court annual ac- 
counts and returns of his actings and doings in the premi- 
ses, and of the amounts of funds and securities in hand. 
Sizth.—It is further ordered and decreed that the said 
George F. Baltzell, master as aforesaid, do also proceed to 
ascertain and report to this Court the names of the credi- 
tors of the said Samuel C. Bellamy, who are entitled to the 
benefits of the trust estate heretofore conveyed by the said 
Samuel C. Bellamy to the said Edward C. Bellamy as afore- 
said, with the amounts due to each respectively, and the 
respective order of priorities; and for this purpose, the 
said master shall make advertisement for the presentation 
of such claims, within such time as he shall deem reason- 
able and proper in the premises ; and that all further di- 
rections are reserved until the coming in of said reports. 


Archer, for Appellee, moved— 

To dismiss the appeal, on the ground that the decree was 
not final but interlocutory only, and that, by the law of this 
State, an appeal does not lie from an interlocutory decree. 
The argument of the solicitor for appellee, and the author- 
ities referred to and relied on in support of the motion, are 
stated in the opinion delivered by the Court. 

Long, (with whom was Finley,) for Appellant, resisted— 


The motion to dismiss upon the two grounds stated in the 
opinion of the Court. 
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Upon the first ground, he cited the Chancery act of 1828, 
as quoted in the opinion, and showed by authorities not 
questioned, that, by the practice of the High Court of Chap- 
cery in England, interlocutory decrees might be appealed 
from. 

Upon the second point, he relied upon the principle of 
the case cited on the other side, from 6th Howard’s Reports, 
the substance of which is stated in the opinion of this Court. 
He also cited and relied upon a case in one of the Alabama 
Reports, as in all respects similar to this, in which the ap- 
peal was allowed. He also cited 2d Daniel’s Chancery 
Practice, 1199, and notes and authorities there cited, to 
prove that a decree is final to the extent that it is ordered 
to be executed, and contended that, upon principle and 
sound reason, as well as upon authority, a decree is final as 
to such part of the case as does not remain open for fur- 
ther proof or argument*in the court rendering it, or where 
the court does not design again to adjudicate the point. 
Such a decree, though there may remain other questions in 
the cause to be adjudicated for other purposes, is final, if 
execution is to follow. An appeal alone supersedes the 
execution of a decree, and to dismiss such an appeal, is 
equivalent to a denial of the right of appeal. In this cause, 
it is plain that the decree takes from E. Bellamy the prop- 
erty, without any indemnity to him, by bond or otherwise, 
to pay such damages as he may thereby incur, and con- 
templates no future action upon that question. The prop- 
erty is only given to a Receiver, in order to determine how 
much of the same complainant’s creditors shall have, and 
how much will remain for him. Defendant is turned out 
of possession by the terms of the decree, and that to be 
followed by instant execution, if the supersedeas produced 
by this appeal is dissolved by dismissing the appeal. The 
execution of this decree may ruin defendant, and he is 
wholly without remedy or redress, even although years 
hence this Court may decide that he was wrongfully dis- 


possessed. 
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Mr. Long also enntenioa that if. this Sennen was | ie 
made final prematurely, and ordered to be executed too 
soon, because before an appeal would lie on the whole 
cause, still this Court ought to allow this appeal, to enable 
it to reform the decree in this respect, and thus prevent the 
deprivation of a constitutional right, and the ruin of a citi- 
zen. 


LANCASTER, Justice, delivered the opinion of the Court, 
as follows : 

This case comes by appeal from Jackson Circuit Court, 
and a motion is made to dismiss the appeal because the 
decree rendered in the case below is not final. 

The appellants, by counsel, contend that this Court has 
jurisdiction to entertain appeals in chancery cases from in- 
terlocutory decrees, and if not, that the decree rendered in 
this case is final and the appeal is well taken. 

Let us first consider the right of a party to appeal to this 
Court from an interlocutory decree. It is contended by 
counsel for appellant that the right to appeal may be in- 
ferred from the provisions of the 28th section of the chan- 
cery act of November 7th, 1828, (Duval’s Compilation, 135, 
Thompson’s Digest, 461,) and that the 6th (properly 32d) 
section in the same act, (Duval’s Compilation, 137 and 
Thompson’s Digest, 459,) which provides for rules of prac- 
tice in chancery, gives to parties the same right of appeal, 
and in the same cases, in which appeals were allowed from 
the High Court of Chancery, in England, to the House of 
Lords. 

It may be here remarked that the 28th section of the 
chancery act referred to, was passed solely to provide for 
enrollments of final decrees in chancery, and to invest them 
with the powers of lien in that section mentioned, and to 
entitle a party to process or other proceedings thereon; and 
appeals and petitions for rehearing were but incidentally 
mentioned in the section—not to provide or invest parties 
with rights which these proceedings might respectively se- 
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cure, but simply, where a party had taken either of these 
steps according to law, to prohibit the enrollment and its 
consequent lien, and the final process which the other party 
might issue thereon. 

The view taken of the section 32, in relation to the rules 
of practice is not more satisfactory ; for, conceding that the 
House of Lords entertained appeals from the High Court of 
Chancery, in England, upon interlocutory decrees, that was 
done on petition to the Lords, setting forth all the pro- 
ceedings desired to be appealed from, which petition and 
its statements the Lord Chancellor was required by the 
Lords to admit or deny. Being admitted, the Lords had the 
case before them and might, in the plenitude of unlimited 
power, proceed as they thought fit. No such power is known 
to have been at any time vested in the late Court of Appeals 
or in this Court. That section, in terms, provides “ that the 
“rules of practice in .the courts of equity of the United 
« States, as prescribed by the Supreme Court thereof under 
“the act of Congress of the 8th of May, 1792, where pro- 
“vision is not made by this act, shall be rules for the prac 
“tice of the courts of this Territory when exercising equity 
“ jurisdiction. And when the rules of practice so directed 
“by the Supreme Court and the provisions of this act do 
“not apply, the practice of the courts shall be regulated by 
“the practice of the High Court of Chancery, in England.” 

Now, if it be said that the right of appeal to the Supreme 
Court of the United States is not a right established bya 
rule of that Court, but a right given by act of Congress, and 
therefore not one of the rules adopted into practice here by 
the passage of the above recited section, so also, with equal 
force and truth, it may be said the right of appeal from the 
High Court of Chancery, in England, is not a rule of prac- 
tice of said Court, but a rule of right imposed on the Court 
by the arrogated omnipotent power of Parliament. 

Rules of practice are prescribed by the Courts, for the 
more safe and convenient transaction of business ; but rules 
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of right are prescribed by the Legislature, the better to as- 
certain what rights are reserved or secured to the person. 
We must, therefore, look elsewhere for the right of appeal. 

The fifth section of the act of Congress, entitled “ an act 
to amend the several acts for the establishment of the Ter- 
ritorial government of Florida,” approved May 15th, 1826, 
after providing for writs of error and appeal to the Court 
of Appeals of the Territory on all final decisions of the Su- 
perior Courts arising under the Constitution and laws of the 
United States, where the matter is of the value of one hun- 
dred dollars exclusive of costs, goes on further to provide, 
“and in all other cases writs of error and appeal may be 
“taken and prosecuted from said Superior Courts to the 
“Court of Appeals in such manner as the Legislative Coun- 
“cil have directed or shall direct.” By an act of the 
Legislative Council, entitled “an act regulating the mode 
of suing out writs of error and prosecuting appeals in the 
Court of Appeals of the Territory of Florida,” approved No- 
vember 12th, 1828, just five days after the chancery act be- 
fore noticed was approved, the manner of taking appeals 
was provided for. As much of the first section of that act 
as is here deemed necessary is in these words, viz: “ That 
“if a party in either of the Superior Courts of this Territo- 
“ry shall feel aggrieved by a final judgment, sentence or 
“ decree, made or pronounced by any or either of said Courts, 
“it shall and may be lawful for such party, at the time 
“when such judgment, sentence or decree is rendered or 
“ pronounced, to obtain in Court, &c., his appeal.” See pam- 
phlet Laws of the year 1828, page 44—5. This section of 
this act, as far as after diligent examination we have been 
enabled to discover, was only repealed by an act of the 
same title, approved February 10th, 1832, and which is now 
in force. By both laws an appeal is allowed only from a 
final judgment, sentence or decree. 

But it is contended the phrases were used loosely by the 
Legislature, and only meant_to provide for appeals at com- 

32 
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mon law and not inchancery. The jurisdiction of the Courts 
from whose decisions these laws meant to provide an ap- 
peal, extended as well to equity as law, and when the phrase 
is used, “shall feel aggrieved by a final judgment, sentence 
or decree, made or pronounced by any or either of said 
Courts,” it is difficult to imagine the Legislature meant to 
restrict the right of appeal to less than the extent of the 
jurisdiction appealed from. But the second section of the 
act of February 10th, 1832, uses the terms judgment given, 
decree rendered or sentence pronounced, showing familiar- 
ity with these terms and using them in their legal accepta- 
tion. Moreover, there is no other act on the statute book 
providing for appeals in chancery cases, except the act of 
1lth February, 1832, Thompson’s Digest, 462. Can it be 
presumed that a Legislature that so carefully provided for 
appeals on judgments at common law should have totally 
failed to provide a similar remedy from decrees in chancery? 

The act of 11th February, 1832, provides that appeals 
may be taken from final decrees in two years ; but it also 
provides that, if not taken in the time fixed by law in other 
cases, they shall nut operate as a supersedeas, except on an 
order of a Judge of the Supreme Court. Now, will any one 
contend that an appeal taken from a final decree of the Cir- 
cuit Court, conformably to the act of 10th February, 1832, 
will not operate as a supersedeas, and that a party below 
may still proceed as if no such appeal had been taken, or 
that such appeal ought to be dismissed as not authorized 
by law? We are clearly of opinion that the right to bring 
appeals into this Court is declared and provided in the act 
of 10th February, 1832, as well in chancery cases as in 
those at law, and, in relation to final decrees in chancery 
is somewhat extended and modified by the act of the 11th 
of the same month ; and that the right under the former act 
is by its terms limited to final judgments, sentences or de- 
crees, while by the latter it is limited to final decrees. We 
are equally clear that no appeal lies to this Court from an 
interlocutory decree. 
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case appealed from is, in its character, interlocutory or final. 

The acts of Congress providing for appeals from the Cir- 
cuit to the Supreme Courts of the United States, give the 
right only on final judgments or decrees. The question, 
therefore, as to what are interlocutory and what finad de- 
crees, has received considerable attention from that Court. 
In the case of Perkins v. Fourniquet et al.,6 Howard, 206-8, 
the appellees, children of the deceased wife of appellant, al- 
leged that during her life there existed, in the State of Lou- 
isiana, between her and the appellant, her husband, a com- 
munity of acquets and gains. The appellant, by his an- 
swer, denied any such community. Upon the hearing, the 
Court decreed that the community did exist and that the 
appellees, a part of the heirs, had a right to recover their 
proportion of all their deceased mother’s rights of commu- 
nity which accrued during her coverture with appellant, 
and referred the matter to a master in chancery to take and 
report an account of the acquets and gains, prescribing fully 
the manner in which the lands acquired were to be divided 
and the accounts taken. All other matters in controversy be 
tween the parties were reserved until the coming in of the re- 
port of the master. The Court thereon said: “ This clearly is 
“not a final decree in any respect. It is the common interloc- 
“utory order or decree passed by courts of chancery in cases 
“of this kind, and it is absolutely necessary to prepare the 
“case for a final hearing and final decree, wherever the 
“complainant is entitled to partition of property or an ac- 
“ count.” 

In the case of Pulliam et al. v. Christian, 6 Howard, 212, 
where the bill was filed to annul and vacate a deed of trust 
for the benefit of creditors and a decree was passed to set 
aside said deed, the Court said: “ This decree is final only 
“as to the trust deed. All the matters arising under the 
“trust are referred to a commissioner for a statement of the 
“ account, to enable the Court to enter a final decree. There 
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“is no sale or change of the property ordered, which can 
“operate injuriously to the parties ;” and the decree, not 
being final as to the whole matter in controversy, the ap- 
peal was dismissed. 

In the case of Young et al. v. Smith et al., 15 Peters, 287, 
the bill was filed by residuary legatees against the execu- 
tors of an estate. The matter was referred to a master to 
take an account. He made his report—it was referred back 
—he again reported, and exceptions filed were disallowed. 
The Circuit Court decreed that the report should be accept- 
ed and that the complainants should have execution for the 
sum reported in the hands of the executors, and, as to the 
residue of the debts due to the estate, as soon as they or part 
of them should be collected, the amount should be paid inte 
Court, for distribution to be made under the direction of the 
Court. The Supreme Court held, (Mr. Justice Story deliv- 
ering the opinion,) that this decree is an interlocutory and 
not a final decree, in the sense of the act of Congress. It 
does not dispose of the whole matter in controversy between 
the parties. 

In the case of Brown v. Swann, 9 Peters, 1, the complain- 
ant filed her bill for injunction against a judgment at law 
of defendant, alleging usury and part payment, and the in- 
junction was granted, which was afterwards in part dis- 
solved; and afterwards, upon a hearing of the bill, an- 
swer, demurrer of the defendant, exhibits and depositions, 
the Court decreed that the demurrer be overruled—that the 
complainant has sustained her allegation of usury—that 
payments of a part of the judgment at law had been made 
—that there remains a specified sum yet due—and that 
a-claim for a further credit of fifty dollars on that sum, of 
which the Court is not sufficiently advised, is demanded by 
complainant. Thereupon, the Court adjudged and decreed 
that the injunction awarded the complainant be made per- 
petual for all except the specified sum—that the defendant 
be at liberty to proceed under her judgment at law for the 
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specified sum, except the fifty dollars claimed as a credit by 
the complainant ; and this cause was continued for further 
consideration as to the said sum of fifty dollars. In this 
state of the case an appeal was had, and Mr. Chief Justice 
Marshall delivered the opinion of the Court, dismissing the 
appeal with costs, because the appeal was granted before 
there was a final decree in the case. 

In the case of Barnard et al., v. Gibson, 7 Peters, 650 to 
658, Mr. Justice McLean delivered the opinion of the Su- 
preme Court. The decree appealed from awarded against 
the defendants a perpetual injunction, restraining them from 
constructing or using in any manner, or from selling or dis- 
posing of certain planing machines which the complainant 
alleged he had the exclusive right to, under letters patent ; 
and it was referred to a master to report what damages the 
complainant had sustained by the infringement of his pa- 
tent by the defendants—the report to be made in term-time 
to the Court, or in vacation to one of the Judges; and the 
question of costs, and all other questions in the cause, were 
reserved until the coming in of the master’s report. The 
Court say the decree in this case is not final within the de- 
cisions of this Court. The injunction prayed for was made 
perpetual, but there was a reference to a master to ascer- 
tain the damages by reason of the infringement ; the bill 
was not dismissed, nor was there a decree for costs. 

The case of Forgay et al. v. Conrad, 6 Howard, 201, seems 
to recognize other principles than those laid down in the 
foregoing cases. In that case all the questions between the 
parties are finally adjudicated and disposed of—execution 
awarded against one of the defendants, and certain lands 
and negroes decreed to be delivered by them to complain- 
ant, as assignee in bankruptey—the bill being retained to 
have an account of the rent of the lands and hire of the 
slaves, stated by a master. The decree concludes as fol- 
lows: “So much of said bill as contains or relates to matters 
“hereby referred to the master for report, is hereby retained 
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“ for further decree in the premises; and so much of said 
“ bill as is not now, nor has been heretofore adjudged and 
“decreed upon, and which is not above retained for the 
“purposes aforesaid, be dismissed without prejudice, and 
“ that the said defendants do pay the costs.” This decree, 
(Mr. Chief Justice Taney delivering the opinion of the Court,) 
is held to be final, so as to authorize an appeal. He says, 
according to the last paragraph in the decree, the bill is 
merely retained for the purpose of adjusting the accounts re- 
ferred to the master ; in all other respects the whole of the 
matters brought into controversy are finally disposed of, as 
to all of the defendants, and the bill as to them is no longer 
pending. “If these appellants, therefore, must wait until 
“the accounts are reported by the master and confirmed by 
the Court, they will be subjected to an irreparable injury ; 
for the lands and slaves which they claim will be taken out 
of their possession and sold, and the proceeds distributed 
among the creditors of the bankrupt, before they can have 
an opportunity of being heard in this Court in defence of 
their rights.” The Chief Justice says,“ When the decree 
“ decides the right to the property in contest and directs it 
“to be delivered up by the defendant to the complainant, 
“or directs it to be sold, or directs the defendant to pay a 
“certain sum of money to the complainant, and the com- 
“ plainant is entitled to have such decree carried immedi- 
“ ately into execution, the decree must be regarded as a final 
“one to that extent, and authorizes an appeal to this Court, 
“ although the bill is retained for the purpose of adjusting, 
“by a further decree, the accounts between the parties.”— 
“ This rule, of course,” he says, “does not extend to cases 
“ where money is directed to be paid into Court, or property 
“to be delivered to a receiver, or property held in trust to 
“ be delivered to a new trustee appointed by the Court, or 
“to cases of a like description. Orders of that kind are 
“ frequently and necessarily made in the progress of a cause, 
“ but they are interlocutory only, and intended to preserve 
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«the subject matter in dispute from dilapidation or waste, 
“and to keep it within the control of the Court, until the 
«rights of the parties can be adjudicated by a final decree.” 

The law of Florida providing for appeals, is similar in 
its terms to that of the United States, and allows appeals 
from such final decisions as they are allowable from in the 
Supreme Court of the United States. We now have seen 
the construction given to the act of Congress by the Su- 
preme Court ; and considering the great learning, ability 
and virtue which have ever characterized the members of 
that bench, we do not feel at liberty to give a different con- 
struction from that they have given upon the same identi- 
cal legal terms—more especially when that construction 
corresponds with our own best judgment of the proper im- 
port of the terms used in the law. And we think, more- 
over, if it had been the object of the Legislature to guard 
against a multiplicity of appeals in the same case, no form 
of words could have been well devised better calculated to 
promote that end. We do not, therefore, concur with the 
Court in Alabama, in distinguishing between the final judg- 
ment and the last judgment, so as to make that a final judg- 
ment or decree, which must needs be followed by another 
judgment or decree, which last may itself be the subject of 
appeal. 

We will now look into the decree appealed from in this 
case. That decree adjudges the deed of conveyance of the 
complainant to the defendant, bearing date 13th day of 
December, 1845, exhibited with the bill, to be wholly inope- 
rative and void; that the defendant, Edward C. Bellamy, 
should and ought to account for the trust property and 
funds, conveyed by and possessed under the trust deed, bear- 
ing date the 19th day of November, 1844 ; that the defen- 
dant, E. C. Bellamy, holds that portion of the trust property, 
and profits and issues thereof, purchased by him at sales 
under execution, by the sheriff of Jackson County, on the 
first Mondays of January and February, 1846, subject to 
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tbe uses and trusts limited and appointed in the deed of the 
19th day of November, 1844. It is further decreed that the 
defendant, E. C. Bellamy, account before George F. Balt. 
zell,a Master in Chancery, of and concerning the said 
trust, rendering a full, true and perfect account in detail of 
all and singular the trust property and funds committed to 
his charge, and the rents, issues, profits, crops and proceeds, 
issuing out of the same, or accruing therefrom; that he be 
removed from his said trust, and ousted of his said trust es- 
tate, and that he deliver over to the Receiver hereinafter 
appointed, all of the said trust property and funds, and the 
rents, issues and profits, and crops, arising from, or issuing 
out of, the said trust property, and that he stand and remain 
restrained and enjoined from any interference with, control 
over, or management of, the said trust property, until the 
further order of the Court in the premises. It is further or- 
dered that Frederick C, Pittman be appointed Receiver of 
the Court in this cause, upon his entering into bond in the 
penalty of ten thousand dollars, with good and sufficient 
security to be approved by the master, conditioned for the 
due and faithful performance of his duties. It is then or- 
dered that the Receiver shall take possession of said trust 
property, and rent out the plantation, and hire out the slaves 
at public auction by the year, until the further order of the 
Court, and shall render and file in the clerk’s office of the 
Court, annual accounts of his actings and doings in the 
premises, and of the amount of funds and securities in 
hand. It was further decreed that the master proceed te 
ascertain and report to the Court, the names of the credi- 
tors entitled to the benefits of the said trust estate, with the 
amount due to each respectively, and their respective order 
of priorities, and to advertise, in a reasonable and proper 
manner, for the presentation of such claims; and all fur- 
ther directions are reserved until the coming in of said re- 
ports, 

It is very plain that this decree is not more, or so nearly 
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a final decree, as any > of ‘those we have before wiatiebada as 
having been decided by the Supreme Court to be not final, 
nor is there any precise similitude between it and the case 
of Forgay, et al. v. Conrad, which will authorize us to en- 
tertain this appeal on the authority of that case. There the 
property was decreed to be delivered to the complainant— 
here to a Receiver of the Court. There the property! if re- 
ceived by the complainant, who was assignee of a bankrupt, 
would have gone into distribution among the creditors of 
that bankrupt—here it is retained in the custody, and under 
the control of the Court. There if the appellants waited 
to appeal, until the accounts were reported by the master, 
and confirmed by the Court, they were subject to an irrepa- 
rable injury—here no such injury can ensue. It was, more- 
over, laid down in that case, that where money is directed 
to be paid into court, or property to be delivered to a Re- 
ceiver, or property held in trust to be delivered to a new 
trustee appointed by the court, or in cases of a like descrip- 
tion, such orders or decrees are interlocutory only, and are 
frequently and necessarily made in the progress of a cause. 
We think, also, the Supreme Court went as far in assuming 
jurisdiction of the appeal, in the case of Forgay v. Con- 
rad, as they would willingly go, and were rather surprised 
into an assumption of jurisdiction, by the perception of ir- 
reparable injury to the appellants, if they refused to enter- 
tain the appeal, than by any strong opinion that the decree 
was final ; because they say, “ undoubtedly it is not final 
in the strict technical sense of that term,” and because 
they admonish chancellors in the Circuit Courts not to shape 
their interlocutory decrees so as to give them a final effect. 
The opinion delivered in the case of Forgay v. Conrad is an 
able and lucid one, and deserves well the serious conside- 
ration of every chancellor, when engaged in making an in- 
terlocutory decree. 

There are many things required by the decree given in 
this cause to be done, which, when done, may be the sub- 
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ject of exception, and, consequently, of appeal. If an ap- 
peal should be taken at every step, where a party may feel 
dissatisfied or aggrieved, there is mo foreseeing when a 
cause would end, and the delays of chancery would become 
as justly a blot and reproach on the jurisprudence of this 
country, as they now are, and long have been, to that of 
England. 

We consider the decree appealed from in this case as an 
interlocutory, and not a final judgment, sentence, or decree, 
The appeal must, therefore, be dismissed, and Samuel C. 
Bellamy, the appellee, must recover his costs. 


/ 


Dantet Fry, Appetiant, v. Netson Hawtey, Apre.er. 


H. and A, having obtained a contract to carry the United States mail from the 
port of Apalachicola to Chattahoochie, on the Apalachicola river, for four 
years, at a yearly stipend of about $2,600 ; and H. having informed one F. 
that he was desirous of purchasing a steamboat for the service, and that it 
would require about $6,000 to purchase one suitable in all respeets, and that 
he, H., was to furnish one-half of said sum, and A. the other half, and that 
each was to own a moiety in the said contract and boat; and F. agreeing 
with H. to furnish, and actually paying into the hands of H. one-half of the 
sum which he, H., had agreed to furnish, or $1,500—H. binding himself to 
give to F. an interest with himself to the extent of the amount placed in his 
hands, and that he, F., should share in the profits accruing from said con- 

~ tract, in proportion te that amount, “ all losses to be borne equally ;” and 
the said boat having been built under the superintendence of A., and at am 
expense of $14,900, $6,000 of which sum was paid, and the balance se- 
eured by a mortgage upon the boat, which A. was authorized by H. to exe- 
eute :—Held, that F. acquired only an interest in said boat in proportion to 
the amount furnished by him—that is, about one-tenth, instead of one-fourth, 
which was the amount of interest claimed by F. :—Held, also, that, although 
the balance of the purchase money was paid by the profits of the steam- 
boat, the extent of the interest of F. therein was only one-tenth, he not 
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being liable upon the contract of purchase, the boat having been built under 
the direction and superintendence of A., and purchased by A., acting for 
himself and H. 


The Hon. Tuomas Dovetas, Judge of the Eastern Circuit, 
and the Hon. J. Waytes Baxer, Judge of the Middle Cir- 
cuit, sat at the hearing of this case, in the place of Justices 
Tsompson and Semmes, who had been of counsel in the cause. 

The following statement of the case was made by Dove- 
tas, Justice, who delivered the opinion of the Court :— 

This suit was instituted by Daniel Fry, the complainant, 
against Nelson Hawley, Benjamin Allen and Benjamin S. 
Hawley, defendants, to obtain the specific execution of a 
contract. The facts are as follows: viz: one Henry Al- 
len and the defendant, Nelson Hawley, had entered into a 
contract with the United States, to carry a mail between 
Apalachicola and Chattahoochee, in Florida, for four years, 
ata yearly stipend or sum of about $2,600 ; and for the pur- 
pose of performing the said contract, as well as the busi- 
ness of carrying merchandize and’ conveying passengers, 
entered into an agreement on the 8th day of May, 1847, 
which agreement, under the hands and seals of the parties, 
js as follows, viz : 

Strate or Frorma—F Rankin County. 

This agreement made and entered into between Henry 
Allen, of the State and County aforesaid, and Nelson Haw- 
ley, of the aforesaid State, and County of Gadsden, witnes- 
seth—That the said Henry Allen and Nelson Hawley, being 
jointly interested in a contract with the United States, for 
earrying the mail for four years, commencing on the first 
day of July next, on the Apalachicola river, between the 
city of Apalachicola and Chattahoochee, on said river, 
known as route No. 2523, all in the State aforesaid, and in 
order to carry out said contract, do agree that the said Hen- 
ry Allen, on his part, is to furnish in cash the sum of three 
thousand dollars, and the said Nelson Hawley, on his part, 
is to furnish the like sum of three thousand dollars. And 

















260 SUPREME COURT 








—___— —y 


Fry vs. Hawley.—Statement of Case. 











itis further understood and agreed that the said money, say 
six thousand dollars, is to be paid into the hands of the said 
Henry Allen, and he is to proceed at once to New Orleans, 
and if necessary, up the Mississippi and Ohio rivers, for the 
purpose of purchasing a suitable steamboat to carry out the 
conditions of the said mail contract—using his judgment 
and means to the best advantage in making a selection and 
purchase of said boat; and if found upon examination to 
be for the advantage of the parties interested to pay more 
than $6,000 for said boat, he, the said Allen, shall be author- 
ized to give a joint note for the balance required, or secure 
the parties by lien upon the boat, as may be deemed most 
expedient, all necessary expenses accruing in purchasing 
said boat to be shared equally by both the above named 
parties. And it is understood and agreed that said Allen is 
to have command as master of said boat, or boats, at a rea- 
sonable salary, say one hundred dollars per month, and to 
give his undivided attention to the interests of the contrac- 
tors. And it is further agreed that Daniel Fry is to be em- 
ployed in the capacity of engineer, to furnish his second, 
at a salary of one hundred and thirty-five dollars per month, 
so long as he faithfully discharges his duties in the above 
capacity, to the satisfaction of the master of said boat. And 
on the same day, (Sth day of May, 1847,) after said agree- 
ment had been executed, an arrangement was made by the 
said Nelson Hawley and the complainant, as evidenced by 
a receipt given by the said Hawley, which is in the follow- 
ing words, viz: “Received of Daniel Fry fifteen hundred 
dollars, to be invested in a steamboat by Captain Allen, for 
the purpose of carrying the mail between Apalachicola and 
Chattahoochee, for the term of four years, commencing Ju- 
ly 1, 1847; Nelson Hawley being jointly interested with Cap- 
tain Henry Allen in the above mentioned contract, binds 
himself to give to the said Fry.an interest with himself, to 
the extent of the amount placed in his hands, and in pro- 
portion to that amount, he is to share in the profits accruing 
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from said contract. Said Nelson Hawley further binds him- 
self to consult and advise with said Fry in all matters of 
importance in regard to the said joint interest—all losses to 
be equally borne. (Signed) Nelson Hawley.” 

This receipt contains the agreement, the specific execu- 
tion of which is sought to be enforced by this suit; the 
complainant claiming that he is entitled to a conveyance of 
one equal moiety, or one-half of the interest of Nelson Haw- 
ley in the said steamboat, and to one-fourth of the nett 
profits of the whole contract, in virtue of said contract or 
receipt. Nelson Hawley, on the other hand, contends that 
the complainant is only entitled to one-tenth interest in the 
said steamboat, and one-tenth of the nett profits of the said 
contract. Nelson Hawley placed the sum of $3,000 in the 
hands of the said Henry Allen, and he proceeded to Cin- 
cinnati, for the purpose of purchasing the desired steam- 
boat, but not being able to purchase one which, in his judg- 
ment, would suit the business, he contracted for the build- 
ing of one, to be called the Quincy, for the sum of $14,900, 
three or four thousand dollars of which (the exact sum is 
not stated) was paid in cash, and $6,000 in drafts or bills 
representing cash, and the balance of the cost was secured 
by a mortgage executed by said Allen on the boat, he hav- 
ing contracted for and taken a title to her in his own name 
alone. The boat was completed and brought to Apalachicola 
river about the month of October, 1847, the said Henry Al- 
len acting as master, and the complainant as engineer; and 
it appears by the proofs in this cause that he has continued 
in that service ever since, with his brother as his assistant, 
at a salary of $135 per month. The said steamboat com- 
menced running and carrying the mail as contemplated af- 
ter her arrival in the Apalachicola river, under the com- 
mand of the said Henry Allen, who, some short time after 
her said arrival, conveyed. one-half interest in her to the 
said Nelson Hawley. It appears by a balance sheet of the 
said steamer, annexed to the answer of the said Hawley, 
that, on the 22d day of July, 1848, the boat had made a suf- 
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ficient amount of profits to pay off the balance then due 
of her purchase money, amounting to $8,900, and leave 4 
sum to her credit of $988 91; and the report of a special 
master, to whom the matter had been referred by a decretal 
order of the Circuit Court on the 27th of December, 1849, 
shows that, on the first day of January of that year, (when 
a receiver had been appointed,) “ the profits of the steamer 
Quincy from her arrival upon the said river had been $12,- 
930 51.” The special master also reported (under the said 
decretal order) that the costs of the said steamer, on herar- 
rival at Apalachicola, was $15,000 ; that the sum advanced 
by the complainant, Daniel Fry, was $1,500; that this amount 
‘bears a proportion to the whole cost of the boat of one- 
tenth, and that the complainant having contributed one- 
tenth of the original cost, is entitled to one-tenth of the 
profits, say $1,293 65. The report of the master was con- 
firmed, and the Court “decreed that Nelson Hawley, defen- 
dant in this suit, by good and sufficient deed, to be prepared 
by the master in chancery, do convey to complainant, Dan- 
iel Fry, one-tenth interest in and to the steamboat Quiney, 
her tackle, apparel and furniture ; and further, that the re- 
ceiver theretofore appointed in this case, pay over to the 
said Daniel Fry one-tenth portion of the nett proceeds of 
said steamboat up to the present time—deducting what- 
ever sums may have been paid or received by the said Fry 
out of said proceeds, and that the balance of said funds in 
the hands of said receiver be paid over to said defendant, 
Nelson Hawley. And it was further ordered that the in- 
junction in this case be dissolved, and that defendant do pay 
the costs of this suit, except the cost of said receiver, which 
is taxed at fifty dollars, and twenty dollars to be paid to 
Samuel W. Spencer, special master, and which it was or- 
dered. that complainant do pay. From this decree, the com- 
plainant appealed to this Court. 








Macwell, for the complainant and appellant. 
For the complainant it is contended that, by virtue of this 
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agreement between Hawley and himself, he is entitled to 
an equal share in the boat with Hawley and to an equal 
participation in the profits or earnings, and that the agree- 
ment is susceptible of no other fair interpretation. 

The agreement between complainant and Hawley is 
founded upon the agreement or contract between Allen and 
Hawley, to which it refers. The latter constituted a joint 
undertaking between the two parties to carry the United 
States mail, passengers and merchandize, of which the cap- 
ital or joint stock is $6,000 in money, in equal moieties of 
$3,000 each. Although it may have been intended that they 
were to be tenants in common of the boat when purchased 
or built, yet it is so blended with the employment that the 
contract may be termed a quasi partnership. 

The usual relation of part owners of a vessel is that of 
tenants in common, but they may become partners. When 
a person is to be considered as part owner or as partner in 
aship depends upon circumstances. 3 Kent’s Commenta- 
ries, 154, 155. Holderness v. Sheckels, 8 Barnewall & Cres- 
well, 612. Lamb v. Durant, 12 Massachusetts, 54. Har- 
ding v. Foxcroft, 6 Greenleaf, 77. Seabrook v. Rose, 2 Hill’s 
Chancery, 555. 

But whether the parties are to be considered as partners 
or part owners is not material to this controversy—the dis- 
tinction between the two characters will not affect the claim 
ofcomplainant. So far as his rights are involved herein, 
there is no difference between the two positions. Hawley 
receives from Fry $1,500 in cash, and, in consideration of 
the sum so paid, binds himself to give Fry an interest with 
himself in the contract he had entered into with Allen to 
the extent of the amount so placed in his hands, and in pro- 
portion to that amount he (Fry) is to share in the profits 
accruing from said contract, and stipulates that all losses 
shall be equally borne ; and this contract the complainant 
seeks to enforce. 

It is admitted that every contract, deriving its force from 
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the mutual assent of the parties, is to be interpreted accord- 
ing to the intention of the parties, so far as it is legal and 
mutually understood, (Story on Contracts, second edition, 
§ 634 ;) and that the exposition is to be upon the whole con- 
tract, and not upon disjointed parts taken separately. Ibid, 
§ 657, and authorities cited. 

Yet it is equally true that, where the language of the in- 
strument is neither uncertain nor ambiguous, it is to be ex- 
pounded according to its apparent import, and is not to 
be warped from the ordinary meaning of its terms, in order 
to harmonize it with uncertain suppositions, in regard either 
to the probable intention of the parties contracting, or to the 
probable changes which they would have made in their con- 
tract, had they foreseen certain contingencies. Whenever 
the words are clear and definite, they must be understood 
according to their grammatical construction, and in their 
ordinary meaning. Story on Contracts, second edition, $ 639. 
2 Evan’s Pothier on Obligations, 37. 

The rule that “ parol contemporaneous evidence is inad- 
missible to contradict or vary the terms of a valid written 
instrument,” is said to admit of an exception when, in equity, 
a party secks a specific performance of an agreement, the 
defendant may show fraud, accident or mistake—that such 
a decree would be against equity and justice, by parol evi 
dence of the circumstances, even though they contradict 
the writing. 1 Greenleaf on Evidence, § 296, a. 

In this case there is no fraud, accident or mistake in re 
ducing the contract to writing alleged in the answer of 
defendant ; and I am willing that the language employed 
may be “read by the light of surrounding circumstances, i 
order more perfectly to understand the intent and meaning 
of the parties ;” and shall confidently contend that the de 
cree which the complainant seeks for is neither inequitable 
nor unjust. 

Hawley’s agreement with Fry is made with special re 
ference to the agreement or contract he had made with 
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Allen ; and to understand the meaning of the terms, “an 
interest with himself” in it, “to the extent of the amount 
placed in his hands,” it is only necessary to ascertain what 
was the interest of Hawley in the joint concern of Allen 
and Hawley, and what proportion the contribution of Fry 
bears to it; and in this examination | invoke the whole of 
the two instruments, and not disjointed and separate parts 
of either. 

The evidence discloses, and it is also conceded, that Haw- 
ley was entitled to a moiety of the boat, by reason of the 
contribution of one-half the stipulated capital, say $3,000, 
as between himself an Allen. Now, Fry’s contribution be- 
ing $1,500, or one-half thereof, does it not make the extent of 
hisinterest with Hawley just one-half—in other words equal 
with Hawley? And is not this confirmed by the subsequent 
stipulation that all losses are to be equally borne? Haw- 
ley’s interpretation that it is the proportion which $1,500 
bears to the whole -cost of the boat is a strained one—if, 
indeed, that can be called an interpretation which is not 
sustained by the language of the agreement, per se, nor with 
“the aid of the light of the surrounding circumstances,” 

It was conceded in argument below, and so considered 
by the Court, that if the boat had cost but $6,000, the 
amount of the capital, the complainant would have been 
entitled to one-fourth part of the whole, and an equal share 
with defendant, Hawley. The fact that the boat cost $15,- 
000, does not at all vary the result of our interpretation ; for 
it is not pretended that Hawley, or Allen, or any one else 
contributed any additional money to the capital to be in- 
vested in the enterprize, but the residue of the cost of the 
boat, over the amount of the capital, was provided for by a 
hypothecation of the whole boat, which included as well 
Fry’s interest, or contribution, as that of Allen and Hawley ; 
and from the nett profits, this debt was paid off on the 28th 
July, 1848. 

The learned judge below seemed to consider that the cost 
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of the boat exceeding the capital produced an ambiguity, 
which could only be cleared away by parol evidence, and 
that it must be considered as latent. With all due respect, 
I think this is erroneous. This circumstance produced no 
change in the centract—could not render it obscure, or af- 
fect the mutual rights of the parties. At the time of the 
contract, it was not definitively ascertained what would be 
the cost of the boat, although it seemed to be within the 
idea of the parties that the capital eontributed might be 
sufficient. The agreement between Allen and Hawley, ex- 
ecuted the same day, and we may presume immediately 
prior to the agreement in controversy, and referred to inthe 
latter, provides that the capital is to be paid into the hands 
of Allen in cash, and he is to proceed to New Orleans, up 
the Mississippi and Ohio rivers, for the purpose of purchas- 
ing a suitable steamboat; and if found upon examination 
to be for the advantage of the parties interested to pay more 
than $6,000 for said boat, he, the said Allen, shall be author- 
ized to give a joint note for the balance required, or secure 
the parties by lien on the boat, as may be deemed most ex- 
pedient.” It thus appears that the agreement is a-continuing 
one—it was for the purchase of a suitable boat, and would, 
of necessity, embrace any boat that might be purchased, 
regardless of the cost. The price was unknown, and the 
investment was confided to the skill and discretion of Allen. 
If the capital had been increased by additional contributions 
from Hawley and Allen, then Hawley might have some 
foundation for his pretensions, if Fry, upon application, had 
declined to increase his contribution in similar proportion; 
but this is not the case—there was no change in the origin- 
al. contract. 

Hawley never ventured any more money in the enter- 
prize ; but if he had advanced more money, otherwise than 
as a contribution to the capital, he would have been a cred- 
itor of the company only, to the amount so advanced and 
interest. Conwell v. Sandige, 5 Dana,.212. 
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A Court of Equity will not give a strained construction 
to a contract to create a societas leonina. Upon what prin- 
ciple of equity, can Hawley’s interest, under his agreement 
with Fry of May 8, 1847, be greater than that of Fry? The 
learned judge below says, “the evidence shows that Fry 
only put into the original venture fifteen hundred dollars, 
and to that interest and rateable profits, he is entitled.” Is it 
not also true, that the evidence shows Hawley only put into 
the original venture fifteen hundred dollars? and it is re- 
spectfully asked, upon what principle of equity, justice, 
reason, or common sense it is, that Hawley’s $1,500 is enti- 
tled to four-tenths of the boat and profits, and that Fry’s 
$1,500 is only entitled to one-tenth of the boat and profits ? 
and this, too, in face of Hawley’s stipulation in the agree- 
ment, that Fry is to have “an interest with himself, to the 
extent of the amount ($1,500) placed in his hands, and in 
proportion to that amount he is to sharein the profits accru- 
ing from said contract,” and “all losses to be equally borne?” 
In the absence of all stipulation, equity would divide the 
profits, or nett gains, according to the contributions to 
the capital, or equally. It is only by express agreement 
and stipulation, that one partner can claim a larger share 
of profits than his co-partner. 3 Kent’s Commentaries, 28, 29. 

Why fix Fry’s interest at one-tenth of the boat, except 
upon the hypothesis that the capital invested was $15,000, 
which is contradicted by the testimony? The capital of 
the company was settled at $6,000—to this extent only did 
the parties contribute. The additional $9,000 of the cost 
of the boat was a debt of the company, which Hawley, 
might or might not have been liable for ; and whether he 
was so liable or not, the learned Judge below in his opin- 
ion considers immaterial. He says: “ Fry certainly did ad- 
vance as much money as Hawley, but that Hawley in his 
contract with Allen incurs a responsibility not shared by 
Fry, and gives Allen a carte blanche to use his name upon 
any notes which might be necessary to complete the pur- 

















268 SUPREME COURT 


—_—- nn ws km ss — ..eeeeeee 
Fry vs. Hawley.—Argument of Counsel. 


———$$_____— — 


chase ; and whether this were done or not, matters little, 
farther then it goes to show what was the real state of af- 
fairs at the time the contract was made, and what, at least, 
was Hawley's intention.” And he asks, “if Fry was aware 
of this contract, why did he not, in his with Hawley, have 
a provision inserted covering the purchase of a boat which 
might cost more than $6,000?” Of course, Fry was aware 
of this contract—he could not have been ignorant of it—the 
contract of Allen and Hawley is referred to in his agree- 
ment with Hawley; but the answer is obvious. Fry, al- 
though the partner of Hawley, was not the partner of Allen 
in the purchase of the boat, and in purchasing of Hawley a 
moiety of his interest in said contract, he incurred also a 
moiety of Hawley’s responsibilities. This was the condi- 
dition. It is asked, if the boat had been lost coming to 
Apalachicola—or if Hawley had paid up the purchase 
money due upon the boat, and she had been then lost—could 
he have any claim upon complainant ? The answer is, yes; 
for it is stipulated between Hawley and complainant, that 
* all losses shall be equally borne.” 

It is said that Fry could have pointed to the agreement, 
and shown that his responsibility was limited to the $1,500 
paid by him, and that he could lose no more. Not so. Fry 
had agreed with reference to the agreement between Al- 
len and Hawley—he knew from this, that a suitable boat 
was to be procured, even if the cash capital was insufli- 
cient, and that a credit was to be obtained for the remainder 
of the purchase money, to be secured by the joint note of 
Allen and Hawley, or by lien on the boat. It is further in 
evidence, that he accompanied Allen in his search for a 
suitable boat, and that the steamer Quincy was built, and 
he served on board of her as engineer from Cincinnati, the 
place.of building, to Apalachicola, and as he uttered no 
dissent, by his acts and conduct he would have been estop- 
ped to deny his acquiescence in the purchase of the boat, 
and his liability to Hawley for a moiety of the debt thus 
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incurred. Pickard v. Sears, 33 English Common Law Re- 
ports, 117. Gregg v. Wells, 37 English Common Law 
Reports, 58. Camp v. Parkhill, 2 Florida Reports, 197. 

But the debt for $9,000 to the builders was secured by 
hypothecation of and lien upon the boat, and, therefore, the 
position that the credit should extend to the increase of 
Hawley’s interest and profits alone, cannot be supported in 
equity, or justice. Fry had as much at stake as Hawley 
had—he had advanced to the enterprize as much money, 
and that which he had contributed was charged with, and 
liable for, the debt equally with Hawley’s. If the boat had 
been lost, or had been unable to make sufficient gains or 
profits to pay the debt, and it had been seized or sold, Fry 
would have lost as much as Hawley would. According to 
the agreement and the evidence, Hawley was not under any 
greater degree of liability or responsibility than Fry was; 
for if Hawley had incurred any loss, or had been compelled 
to pay any money, Fry was bound to contribute. 

In building the boat and fitting it out for service, Allen, 
it is to be inferred from the evidence, was the only person 
known to the builders—they made a bill of sale of the boat, 
when finished, to him alone, received from him the payment 
of $6,000, and the hypothecation of the boat for the balance 
due, $9,000 ; and Allen retained the title until the debt was 
paid in July, 1848, from the profits, when he conveyed one 
moiety to Hawley. Upon the principle which Hawley con- 
tends for, Allen could have claimed eight-tenths of the boat, 
and it seems with more show of propriety than Hawley’s 
case exhibits as against Fry. 

The learned Judge below says, “the moment the boat was 
purchased, Hawley became liable to Allen, if he, Allen, 
paid more than his portion, by way of contribution; and 
being regarded in the eye of the law as joint owner with 
Allen, was subject to all and any loss with him.” And why 
is this rule not applicable to the relation which subsisted 
between the complainant, Fry, and the defendant, Hawley ? 
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When Hawley became liable to Allen, as joint owner of the 
boat with him, for additional contributions and all losses, is 
it not equally true that complainant, Fry, became liable to 
Hawley, for his moiety of any additional contribution, he, 
(Hawley,) should make, or for his moiety of the losses, be- 
cause he, (Fry,) was joint owner with Hawley of the one 
moiety of the boat? Are not these the terms upon which 
Hawley admitted Fry to a participation with him in his 
share of the enterprize? This is conclusively proved by a 
reference to the agreements and the evidence ? 

Suppose A and B enter into any joint undertaking for the 
transaction of business, but in which B is a silent or secret 
partner, unknown to the community, although he contribu- 
ted one-half of the capital. A enters upon the business, 
invests the cash capital, and obtains credit for other prop- 
erty, goods, &c. used in the business, beyond the capital.— 
Will equity permit A, upon a dissolution or settlement, to 
say to his partner, you are entitled to the profits only upon 
the amount of cash actually contributed by you—the profits 
upon the credits obtained are mine exclusively, for you 
were not known as partner with me? Clearly~not; and 
wherein does the case at bar differ from it ? 

If the position assumed for Hawley be correct, then it 
must be admitted that Fry made a most silly bargain—his 
capital was at risk of loss, without compensation, or at most, 
a very remote and small benefit. 1. His share of the boat 
was implicated for Hawley’s benefit, as the security of a 
portion of the debt of $9,000. 2. While thus implicated, it 
was making for Hawley four dollars for one dollar for Fry. 
3. The fifth which it was thus making for Fry, was also im- 
plicated for the debt upon the boat, and only receivable 
when the debt was discharged ; for he was not the partner 
of Allen, but of Hawley—his claim to the profits is through 
Hawley; and it is not to be presumed that Allen would 
permit a dollar of the profits to be withdrawn until the debt 
was paid; and if any accident had happened prior to that 
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event, F'ry’s capital as well as profits would be involved in 
the catastrophe ; while Fry was liable for an equal portion 
of Hawley’s losses, if any, beyond the $1,500 in cash invest- 
ed. Truly, this is a perfect illustration of the societas leo- 
nina of the civilians. To escape from this injustice, the 
learned judge below interprets “ equally” to mean “ propor- 
tionably ; but they are not synonymous or convertible terms, 
nor is there any necessity to a fair and perfect understand- 
ing of the contract, that the language should be changed to 
harmonize. Besides, it would only meet a part of the ob- 
jections to such a construction. 

The language is neither uncertain nor ambiguous, and is 
not to be warped from the ordinary meaning of its terms— 
the words being clear and definite, they must be understood 
according to their grammatical construction, and in their 
ordinary meaning. Story on Contracts, (2d edition,) § 639. 

The principle asserted by the learned judge below, that a 
party seeking a specific performance must show that the 
agreement is certain and fair, and the remedy mutual, is 
admitted. Goldsmith’s Equity, 79. Story’s Equity Juris- 
prudence, § 723. 1 Johnson’s Chancery Reports, 282, 370. 

It is contended here that the agreement on its face, and 
by equitable interpretation, is both certain and fair; that 
nothing is asked for by complainant which is either inequi- 
table or unjust ; that, so far as the principle of mutuality is 
involved, the agreement on the part of complainant was 
executed—he paid the amount of his contribution at the time 
of entering into the contract. It is not proper to resort to 
conjecture, or to possible cases which might occur, in order 
to show that a state of case might arise in which there 
would be a want of mutuality, although in this case such 
a line of argument might be successfully refuted. 

An agreement must depend on the circumstances at the 
time, and cannot be made better or worse by subsequent 
facts. Morris v. Burroughs, 1 Atkyns, 404. 

In cases where, when the specific performance would be’ 
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attended with great loss and hardship to the defendant, the 
Court has not decreed a specific performance, but has di- 
rected an issue to try what damages the party has sustained 
by non-performance of the agreement. See City of London 
v. Nash, 3 Atkyns, 516. 

Such, however, is not the case at bar—it will be attended 
with no real loss or hardship to the defendant, Hawley, to 
yield up to the complainant the just and full share of the 
profits of his capital—to give him a share in the contract 
to the extent of the amount contributed, and a participation 
in the profits in proportion to that amount. A court of law 
could not, by way of damages, give to the complainant full 
and adequate relief. | 

The case of Brashier v. Gratz cited below is wholly in- 
applicable. There the complainant was in default—a con- 
siderable length of time had elapsed, and there had been a 
great change in the title and value of the land, and the 
Court held very justly there was a want of reciprocity, and 
declined to interfere. 5th Peters’ Condensed Supreme Court 
Reports, 161. 

So, also, in Benedict v. Lynch, cited in opinion of the 
Court below, the contract stipulated that if the vendee did 
not comply with the covenant to pay as stipulated, the con- 
tract should be void; the vendee made default, some two or 
three years elapsed, and the vendor sold the land to another— 
the Court, under the circumstances, refused the prayer for 
a specific performance. 1st Johnson’s Chancery Reports, 370. 

Now, the facts of these cases bear no analogy to the case 
at bar, and the principles held therein are entirely inappli- 
cable. Here there was no default on the part of Fry—his 
portion of the contract was executed—he had contributed 
in money his share of the capital—as joint owner with 
Hawley, he was responsible for a moiety of his share of lia- 
bility or loss, and by his acts and conduct, he was estopped 
to deny his acquiescence in the debt of $9,000 incurred in 
building and fitting out the boat. 
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He has not so conducted himself as to be obnoxious to 
the principle of equity quoted by the learned Judge below, 
from Story’s Equity Jurisprudence, § 750—he has not led to 
the defeat of any legitimate object of Hawley, nor has the 
character and condition of the property been so altered, 
that the terms of the original contract will not apply to it. 
A reference to the authority cited by Justice Story, will 
show that it can have no application to the case here. See 
Duke of Bedford v. British Museum, 8th Condensed English 
Chancery Reports, 128. 

It is admitted that the question of specific performance 
is one addressed to the discretion of the Court—not of ar- 
bitrary and capricious discretion, but of that sound and rea- 
sonable discretion, which governs itself, as far as it may, by 
general rules and principles ; but, at the same time, which 
withholds or grants relief, according to the circumstances 
of each particular case, when these rules and principles 
will not furnish any exact measure of justice between the 
parties. Story’s Equity Jurisprudence, § 693, 742, 769. 

To this discretion, as expounded by the learned jurist, we ‘ 
appeal with confidence for a judgment of reversal, and for 
a decree granting the prayer of complainant’s bill. 

Davis, for respondent and appellee. 

1. The right of Fry to any share in the boat must depend 
on the written agreement. 

2. Subsequent acts cannot be given in evidence to ex- 
plain any ambiguity in the written contract. Chitty on Con- 
tracts, 106. Comyn on Contracts. 

3. To entitle Fry to a specific performance of the agree- 
ment which he insists on, it must appear that Hawley had 
a remedy against him to compel performance of his (Fry’s) 
part of the contract. The remedy must have been mutual. 
Benedict v. Lynch, 1 Johnson’s Chancery Reports, 370. Ibid, 
282. 2d Story’s Equity, section 723. 

4. The words “ joint interest” do not warrant the conclu- 
sion that an equal interest was intended. Collyer on Part., 13. 
35 
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5. To interpret the contract the whole must be taken to- 
gether. The words “all losses to be equally borne,” when 
taken in connection with the rest of the agreement, must be 
construed to mean that the losses are to be borne by each in 
proportion to his share. 

6. The debt contracted by Allen in building the boat was 
in no wise a liability of Fry. Hawley and Allen alone were 
bound. Fry was not liable even to Hawley. 

%. The fact that the share of Fry was left undetermined 
is evidence that he did not contract for any specific part. 

8. If Fry did not contract for a fourth, the fact that he did 
not demand his portion of the earnings or his wages gives 
him no claim to any greater share than that which he was 
entitled to under the contract. There is no proof that he 
demanded his profits or wages, or that he was requested to 
let them remain in the hands of Allen and Hawley. 

9. The mortgage of the boat was a necessary consequence 
of the agreement between Allen and Hawley. Fry had no 
legal interest until Hawley made him a title. If Hawley 
failed to do so, Fry had his action to recover the sum de- 
posited with Hawley. 

10. The nature of the contract between Fry and Hawley 
was not a sale of an interest, because the thing was not in 
esse. It was in the nature of a trust. Hawley was bound 
by the contract to constitute Fry an owner in a steamboat, 
and an owner in a mail contract “to the extent” of the cash 
paid by Fry. Fry was to have $1,500 in value of the property. 

11. The answer of Hawley and the admissions of Fry all 
disprove the allegations of the bill. If the case rests on the 
contract, Fry cannot claim more than the rateable interest, 
which $1,500 bears to the whole sum. If it is put on the 
answer and the testimony, he can only be entitled to the 
same one-tenth. Upon the whole, the decree was correct, 
and nothing has been adduced to change it. 

DOUGLAS, Justice, delivered the opinion of the Court. 
This case has been fully argued by the counsel for the 
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respective parties, and the questions presented for our con- 
sideration are, what interest the complainant is entitled to 
in the said steamboat, and what share of her nett profits he 
ought to receive. 

It is admitted that every contract, deriving its force from 
the mutual assent of the parties, is to be interpreted ac- 
cording to the intention of the parties, so far as it is legal, 
and mutually understood. Chitty on Contracts, pages 148, 
149, 1st edition, sections 228, 231, and that exposition is to 
be upon the whole contract, and not upon disjointed parts 
taken separately. Page 167, section 252. 

For the complainant, it is contended that, by virtue of this 
agreement between Hawley and himself, he is entitled te 
an equal share in the boat with Hawley, and to an equal 
participation in the profits or earnings, and that the agree- 
ment is susceptible of no other interpretation. 

That Hawley’s agreement with Fry was made with spe- 
cial reference to the agreement or contract he had made 
with Allen, and to understand the meaning of the terms, 
“an interest with himself,” it is only necessary to ascertain 
what was the interest of Hawley in the joint concern of 
Allen and Hawley, and what proportion the contribution of 
Fry bears to it. 

That the evidence discloses, and that it is also conceded, 
that Hawley was entitled toa moiety of the boat, by reason 
of the contribution of one-half the stipulated capital, say 
$3,000, as between himself and Allen ; and Fry’s contribu- 
tion being $1,500 or one half thereof, makes the extent of 
his interest under Hawley just one-half—in other words, 
equal with Hawley’s, and that this is confirmed by the sub- 
sequent stipulation, that “all losses are to be equally borne.” 

That Hawley’s interpretation, that it is in the proportion 
which the $1,500 bears to the whole cost of the boat, is a 
strained one, and that a Court of Equity will not give a 
strained construction to create a soctetas leonina. The last 
proposition we deem a sound one. But we understood the 
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position of the defendant’s counsel to be, that Hawley was 
entitled to a moiety of the boat, on account of his contri- 
bution of $3,000, and of his having given to said Henry 
Allen authority to use his name, to procure a credit to any 
amount beyond the sum of $6,000, that might be necessary 
to procure a steamboat suited to the accomplishment of the 
objects they had in view, viz: the carrying of the mail, 
and the transportation of merchandize, conveyance of pas- 
sengers, &c.; he (Hawley) thus making himself equally lia- 
ble with said Allen for any debt which the latter might con- 
tract in effecting that object. And this we consider a cor- 
rect view of that matter, and we are unable to perceive 
why Hawley’s interpretation of his contract with Fry is 
a strained one. To interpret the contract, the whole must 
be taken together. “Faithful interpretation implies that 
words, or assemblages of words, be taken in that sense 
which we honestly believe that their utterer attached to 
them.” Lieber’s Hermeneutics, 99. “Since our object is 
to discover the sense of the words before us, we must en- 
deavor to arrive at it as much as possible from the words 
themselves.” Ibid, 113. The whole of the agreement is to 
be considered—the construction is upon the entire deed or 
agreement, not merely upon disjointed and particular parts 
of it. The whole context shall be considered in endeavors to 
collect the intention of the parties, although the immediate 
object of inquiry be the meaning of an isolated clause.— 
Chitty on Contracts, 6th American edition, 83. Now, what 
are the words we are called upon to interpret !—“ All losses 
to be equally borne. What is the instrument we are called 
upon to construe !—The receipt of Hawley to Fry, viz: 
“Received of Daniel Fry fifteen hundred dollars, to be 
invested in a steamboat, for the purpose of carrying the 
mail between Apalachicola and Chattahoochee, for the term 
of four years, commencing July 1, 1847; Nelson Hawley 
being jointly interested with Captain Henry Allen in the 
above named contract, binds himself to give to said Fry an 
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interest with himself to the extent of the amount pleced in his 
hands, and in proportion to that amount, he is to share in 
the profits accruing from said contract. He further binds 
himself to consult and advise with said Fry in all matters of 
importance in regard to said joint interest.” What joint 
interest /—the joint interest of Hawley and Allen. Now, 
the contract here spoken of, is the contract for carrying 
the mail, and the joint interest mentioned, is the interest of 
Hawley and Allen in that contract. No reference is here 
made to the agreement between Allen and Hawley about 
the purchase of the steamboat. The object in view, viz: 
the carrying out of that contract to convey the mail, ap- 
pears from the fact that the $1,500 advanced by the com- 
plainant, was to be invested in a steamboat by Captain 
Henry Allen for that purpose; and Nelson Hawley being 
jointly interested with Captain Henry Allen in that con- 
tract, binds himself to give the said Fry an interest with 
himself to the extent of the amount placed in his hands, and 
in proportion to that amount, he is to share in the profits ac- 
cruing from said contract. Why all this circumlocution, if it 
were intended that Fry should have an equal interest both 
in the steamboat and in the profits accruing from said con- 
tract? Why did not Hawley say, being jointly interested 
with Captain Henry Allen in the above mentioned con- 
tract, I bind myself to give the said Fry an equal interest 
with myself in said contract, and an equal share of the 
profits accruing therefrom? It would have taken fewer 
words, and been clear of all doubt—no room would have 
been left for construction, and in the agreement which he 
had on that very day executed with Captain Allen, he had 
a precedent for so drawing it. If the instrument had stop- 
ped here, no question, we think, would have been raised 
about its construction—the whole difficulty then rests upon 
the words, “ all losses to be equally borne.” But the con- 
struction must be reasonable—it must also be as near the 
minds and apparent intents of the parties as the rules of law 
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will admit. 2d Blackstone’s Commentaries, 379; and it is 
essential to consider the subject-matter of the agreement, 
in affixing a meaning to the terms used therein. Chitty on 
Contracts, 6th edition, 74. The subject-matter here was a 
portion of this steamboat and of the contract mentioned, 
and the question is, the extent of those interests intended 
to be conveyed. If these words must be understood to mean 
that Fry must bear the same amount of any loss as Haw- 
ley, and that, consequently, he (Fry) shall have the same 
interest in the steamboat and in the profits of the contract 
as Hawley, then it results that Fry, for the sum of $1,500, 
is to have as large a share of both as Hawley, who has 
paid $6,000. We do not lose sight of the fact, that some 
five or six thousand dollars balance due on the boat, was 
paid out of the profits accruing on the contract, or that the 
boat was mortgaged to secure that debt; but it was the 
debt of Allen and Hawley; and if they had suffered it to 
be sold to pay their debt, Hawley would have been liable 
to Fry for his $1,500, unless, indeed, they had ‘procured 
another boat, and Hawley had given him an interest in it 
according to his contract, which he would have had a right 
to do; forthe agreement between Hawley and Fry did not 
specify that the $1,500 should be invested in any particular 
boat—such a result would certainly be a very onerous and 
unequal one, and comes pretty well up to the idea of a so- 
cietas leonina. But we see no good reason for so interpre- 
ting this contract. From the phraseology of the whole in- 
strument, and the reason and justice of the case, it seems 
to us quite clear, that the intent of the parties was that the 
words, “ all losses to be equally borne,” was that each should 
bear any loss that might occur, in proportion to his interest. 
Equality is said to be equity, which judges according to 
what is good and equal, and we do not perceive that con- 
struing the words, “all losses shall be equally borne,” to 
mean that they shall be borne in proportions equal to their 
respective interests, does any violence to the English lan- 
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guage. By reference to the word equal in Webster’s Dic- 
tlonary, folio edition, pages 471 and 475, we find it, amongst 
many other definitions, stated, “ Equal,” “being in just pro- 
portion,” “to make equivalent to,” “to recompense fully,” “to 
answer in full proportion” We are satisfied, therefore, that 
the words ought to be interpreted and construed to mean 
that Fry shall answer to Hawley in full proportion to his 
interest. From a just and proper reading of the receipt it- 
self, therefore, without any “ resort to the aid of the lightof 
surrounding circumstances,” it seems to us that the con- 
struction placed upon this instrument by the Conrt below 
is the correct one. 

But let us take a view of those circumstances and see 
whether they are calculated to sustain or change this view 
of the subject. One fact deemed of some moment is, that 
the complainant is an engineer, and it was a matter of con- 
siderable importance to him to obtain constant employment 
as such, at good wages. This seems to have been one ob- 
ject which it appears he accomplished by it; for, although 
no reference is made in the receipt given by Hawley to 
Fry, for this $1,500, to the agreement between Hawley and 
Allen respecting the purchase of the steamboat, yet it clear- 
ly appears by reference to the bill of complaint in this case 
that the complainant was fully aware of it, for he commen- 
ces with the charge that “Nelson Hawley informed him 
that, in connection with Henry Allen, he had obtained a 
contract to carry the United States mail from the port of 
Apalachicola to a point on the Apalachicola river, known 
as Chattahoochee ; that said contract was to continue four 
years, at a yearly stipend of $2,600 ; that said Hawley also 
informed him (Fry) that he was desirous of purchasing a 
boat to carry said mail and perform said contract, and that 
it would require about $6,000 to purchase a suitable boat 
for the purpose aforesaid ; that he was to furnish $3,000 
and said Allen to furnish the remaining $3,000, and each 
was to own one moiety in the said contract and the said 
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boat.” And on looking into this contract we find one of its 
stipulations to be that “ Daniel Fry it to be employed in the 
capacity of engineer, (to furnish his second,) at a salary of 
$135 per month, so long as he faithfully discharges his du- 
ties in that capacity, to the satisfaction of the master of the 
boat ;” and the fact which the evidence discloses that he 
has been thus employed, with his brother as his second, ever 
since the boat has been running on the Apalachicola river, 
at the wages mentioned, leads to the irresistible conclusion 
that this stipulation was inserted by the parties, after an 
understanding with him on the subject. Now, it is very 
extraordinary that the complainant, with the intimate know- 
ledge he possessed of the agreement between Allen and 
Hawley, in making his agreement with Hawley, did not also 
take care to have an express stipulation inserted by Hawley 
in the receipt given by him to complainant, that he should 
have one moiety or half of Hawley’s half or moiety of said 
boat and the profits accruing from said contract, if such 
were the intention of the parties. Indeed, if the transaction 
was to have been, as is contended, of such a nature as to 
make it a quasi partnership between the three, Allen, Haw- 
ley and Fry, so as to make Fry liable beyond the sum of 
$1,500 advanced by him, it is not easy to account for the 
fact that he did not at once enter into the agreement with 
Allen and Hawley, or why they did not require him to do 
so, and thus make him equally liable with Hawley for any 
outlay beyond the $6,000. There is no evidence that Fry 
ever set up a claim against Hawley for one-fourth of the 
boat and profits, &c., until the commencement of this suit, 
and such a claim is inconsistent with the acts of the com- 
plainant himself, who, as appears by the answer of the de- 
fendant, Hawley, responsive to the bill, and by the testimo- 
ny in the case, offered to take one-sixth interest in the said 
boat—an offer quite inconsistent with the claim of a right 
to one-fourth. The Court assents to the proposition of the 
counsel for Mr. Hawley that “to entitle the complainant 
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Fry to a specific performance of the agreement which he 
insists on, it must appear that the defendant, Hawley, had 
a remedy against him to compel performance of his (Fry’s) 
part of such contract.” It seems to be very generally and 
very properly laid down in the books that a court of equity 
will never decree a specific performance where the remedy 
is not mutual, or one party only is bound by the agreement, 
Parkhurst v. Van Cortlandt, 1 Johnson’s Chancery Reports, 
282, and authorities there cited. 2 Story’s Equity, section 723. 
Fry had advanced $1,500 ; the boat has cost $15,000; one- 
fourth of the cost is $3,750—where was Hawley’s remedy 
to compel Fry to pay the difference, $2,250? 

It is contended on behalf of the complainant that the agree- 
ment on the face of it and by equitable interpretation is both 
certain and fair ; that nothing is asked for by him which is 
either inequitable or unjust ; that so far as the principle of 
mutuality is involved, the agreement on the part of the com- 
plainant is executed ; that he paid the amount of his contri- 
bution at the time of entering into the contract. If this be 
so, if the contract on the complainant’s part was executed 
by the payment of the sum of $1,500 at the time he entered 
into the contract, and we think it was, then surely there is 
no mutuality. 

An agreement must depend on the circumstances at the 
time, and cannot be made better or worse by subsequent 
facts. Morris v. Burroughs, 1 Atkyns, 404. Subsequent acts 
cannot be given in evidence to explain any ambiguity in a 
written contract. Chitty on Contracts, 106. 1 Atkyns, 404, 
605. The debt contracted by Allen in building the boat was 
in no wise a liability of Fry. Hawley and Allen alone were 
bound for that debt. Fry was not liable for it. So far as 
we are able to discover, from any thing which the record 
discloses, he was not liable over to Hawley. Fry, by the 
payment of his $1,500 into Hawley’s hands, obtained a per- 
manent situation as engineer, at $135 per month, and an 
interest in the steamboat and the profits, &c., in proportion 
36 
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to the amount he advanced. These were strong and, no 
doubt, the controlling inducements to make this advance, 
[and in construing a contract the court will look to the mo- 
tives that led to it, and the object intended to be effected by | 
it, Davis et al. v..Barney, 2 Gill & Johnson, 382,] and we do 
not deem a contract very onerous, by which a man gets 
$1,273 in a little more than one year on an investment of . 
$1,500, and a permanent situation besides, as engineer, at 
$135 per month. 

Upon the whole, therefore, we see no reason to disturb 
the decree of the Court below, and it is consequently in all 
things affirmed. 

Per totam Curiam. 
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